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SUMVARY:

.. Qur Nation so richly endowed with natural resources and with a capable
and industri ous popul ati on should be able to devise ways and nmeans of insuring
to all our able-bodied working men and wonen a fair day's pay for a fair day's
work. ... Refornming the mninumwage by raising it and indexing it for
inflation is a critical step toward attai ning Franklin Del ano Roosevelt's goa
of assisting the nation's working poor by providing "a fair day's pay for a fair

day's work." ... This Article will exam ne generally those who earn m ni num
wages today, as well as those who can be described as the working poor, and will
identify means of achieving a living wage. ... Even after the Schechter Poultry

Cor p. decision, though, President Roosevelt was determined to press forward in
pursuit of a national mninmumwage, noting later in an address to Congress: "The
statute of NI RA has been outlawed. ... Wile many of the m ni mumwage workers
are below the official governnment poverty line and are officially counted as
"poor," there are nmillions of other workers paid slightly above the mni ni nrum wage
that can fairly be described as poor or near-poor. ... Wrkers exenpted from
FLSA coverage, m ni num wage workers, and | owwage workers have yet to realize a
true living wage.

TEXT:
[*513]

Qur Nation so richly endowed with natural resources and with a capable and
i ndustrious popul ati on should be able to devise ways and neans of insuring to
all our abl e-bodi ed working nen and wonen a fair day's pay for a fair day's
wor k. nl

I. Introduction

M1lions of people are working for a living but not receiving a living wage in
return for their work. n2 The value of the mninmum [*514] wage continues to
erode, with the Congressional Research Service estimating that the m ni nrum wage
woul d have to rise to $ 6.75 per hour in 1996 to equal the purchasing power it
represented in 1978. n3 It Is not in the commopn interest, nor in the interest
of justice, for people to work full-tine, yet remain mred in poverty. Reformng
the m ni mum wage by raising it and indexing it for inflation is a critical step
toward attaining Franklin Del ano Roosevelt's goal of assisting the nation's
wor ki ng poor by providing "a fair day's pay for a fair day's work." n4

This Article will exam ne generally those who earn m ni num wages today, as
wel | as those who can be described as the working poor, and will identify neans
of achieving a living wage. Part Il of this Article reviews the history of the
state and federal legislation creating mninumwages, because much of the
hi storical dynam ¢ surroundi ng the m ni numwage debate remains today. Part |11



exam nes the current operation of the law, with particular attention to the
fluctuations in the value of the m ninumwage. Finally, Part |1V advances two
proposals. The first is to immediately raise the m nimumwage to a | evel

equi val ent in purchasing power to that of the late 1960s and 1970s so that

m ni mum wages will lift the work- [*515] ing person to at |east the poverty
threshold for a famly of three. The second proposal is designed to perpetuate
the effect of the first by indexing the m nimumwage to reduce the consi stent
ravages of inflation.

1. APromse of a Fair Day's Pay: The History of the Fair Labor Standards
Act

Careful consideration nust be given to the history of the struggle for the
creation of mnimumwage | aws because nany of the political and econom c forces
that originally supported or opposed such |aws remain powerful in the debate

over the creation of a true |living wage. n5 The struggle for m ninal
conpensation guarantees in the United States has been fought in state
| egi sl atures, Congress, and the courts. n6é The origi nal canpaign for m ni mum

wage laws in the United States was the result of growi ng public concern about
t he preval ence of sweatshops, which primarily victimzed recent imigrants,
woren, and the young. n7 Consequently, the early [*516] struggle for

m ni mum wage | aws was fought, primarily at the state |level, by wonen's groups
like the Wonen's Educational and Industrial Union (VEIU), the Wrnen's Trade
Uni on League (WIUL), and the National Consuners' League. ng

A

State M ni num Wage Legi sl ation

Massachusetts enacted the first mninumwage legislation in the United States

in 1912. n9 The Massachusetts | aw, which covered only minors and wonmen, was
not comnpul sory because the m ni nrumwage comm ssion could only recommend m ni mum
wage rates that would provide a |iving wage. nl0 California, Oegon, and

Washi ngton quickly followed suit, each passing minimumwage |aws in 1913. nli
A total of thirteen states, the District of Colunbia, and Puerto Rico, had
enacted m ni num wage prograns by 1920. nl2 [*517]

During the Great Depression, the need for mni numwage | egislation becane
pai nful | y obvious. For exanple, in New York, three of every ten wonmen who had
been working in 1929 were out of work by 1932, and of those who were stil

wor ki ng, many earned | ess than ten dollars per week. nl3 In the md-1930s, one
in every three workers in many industries was still naking less than forty cents
per hour. nl4 Consequently, by 1938, twenty-five states had sone form of

m ni mum wage | aw. nl5 [*518]

Al t hough m ni num wage advocates were successful on the state level, the
United States Supreme Court generally rejected state statutes that interfered
with enployers' freedomto contract with their enployees regardi ng wages. n16
The Court's | ast stand agai nst state m ni nrum wage | egi slation came on June 1
1936, when it struck down a New York statute that guaranteed a mi ni mum wage to
worren and chil dren. nl7 The New York statute, drafted by Felix Frankfurter and
Benj ani n Cohen at the request of the National Consumers' League, was passed by
the New York Legislature in 1933. nl8 The foll owi ng year, New York brought
charges under this statute against Joseph Tipaldo for failing to pay m ninmum
wages to the wonmen that worked in his Brooklyn | aundry. nl9 Ti pal do was payi ng
the women $ 10.00 per week for forty-seven hours of work instead of the required
$ 14.88 per week. n20 After his arrest but prior to trial, Tipaldo challenged
his arrest on the grounds that the New York statute was unconstitutional. n21
Ti pal do appeal ed his subsequent conviction to the New York Court of Appeals, and
won. n22 The State of New York sought a wit of certiorari fromthe United
States Suprene Court, asking that the minimumwage |aw [*519] be upheld. n23
In 1936, the Suprene Court, in a five-to-four decision in Mrehead v. New York
ex rel. Tipaldo, n24 overturned the New York m ni numwage | aw, hol di ng that
the | aw was repugnant to the Due Process O ause of the Fourteenth Anmendnent.



n25 The Court reasoned that the Due Process C ause prohibited New York from
interfering with the ability of enployers to contractually negotiate appropriate
wages W th enpl oyees. n26

Supporters of state ninimumwage | aws were outraged by the Ti pal do deci sion
prompti ng Congressman Hamilton Fish to call the Tipaldo opinion "a new Dred
Scott deci sion condemming nillions of Anericans to economc slavery." n27 Wth
Congress yet to enact any federal m ninumwage |egislation, the Court's decision
in Tipaldo effectively renmoved all safeguards agai nst oppressively | ow wage
rates. In response to the deteriorating standard of living facing Anerican
wor kers, the 1936 Denocratic Party platformurged national action, including a
constitutional amendnent, if necessary, to elimnate substandard worki ng
condi tions. n28

B. Federal M ni num Wage Legi sl ation

By the tinme Tipal do was deci ded, and before Congress passed wage | egi sl ation
that was national in scope, Congress had already attenpted its own | oca

m ni mum wage | egi sl ation. Follow ng the exanple set by state |egislatures,
Congress established a m ni mumwage board in 1918 with the power to detern ne
and enforce m ni mum wages for wonmen and minors working in the District of Co-
[*520] [ unbi a. n29 The board established a m ni numwage of 34.5 per hour, $
16. 50 per week, or $ 71.50 per nonth. n30

Congress's attenpt to authorize a mninumwage was thwarted, however, by the
Supreme Court's 1923 decision in Adkins v. Children's Hospital. n31 I n Adkins,
an opinion later described as "a classic of |aissez-faire philosophy," n32 t he
Court praised the end sought to be furthered by the statute, but dismssed its
neans:

The feature of this statute, which perhaps nore than any other, puts upon it the
stanp of invalidity, is that it extracts fromthe enployer an arbitrary paynent
for a purpose and upon a basis having no causal connection with his business, or
the contract or the work the enpl oyee engages to do. The decl ared basis, as

al ready pointed out, is not the value of the services rendered, but the

ext raneous circunstance that the enpl oyee needs to get a prescribed sum of nobney
to insure her subsistence, health, and norals. The ethical right of every

wor ker, man or woman, to a living wage nmay be conceded. One of the declared and
i mportant principles of trade organization is to secure it. And with that
principle and with every legitinate effort to realize it in fact, no one can
quarrel; but the fallacy of the proposed nethod of attaining it is that it
assunes that every enployer is bound at all events to furnish it. n33 [*521]

The Court's opinion in Adkins provoked outrage and sone referred to the decision
as "the mal feasance of chance and of the cal endar." n34

Not wi t hst andi ng the Supreme Court's reaction to |localized m ni num wage
| egi sl ati on, Congress forged ahead and passed national m ni numwage |egislation
Congress's first attenpt at nationw de, federal m ni mumwage |egislation was the
Nati onal |ndustrial Recovery Act of 1933 n35 (NI RA), which authorized the
Nati onal Recovery Admi nistration (NRA) to establish hundreds of "codes of fair

practice," including nmnimmwages, in all branches of industry. n36 The
m ni mum wage under the NI RA ranged from 12.5 per [*522] hour for the Puerto
Ri can needle trades to 70 per hour in the construction industry. n37 The NI RA

was qui ckly decl ared unconstitutional by the Suprene Court in Schechter Poultry
Corp. v. United States n38 as an invalid exercise of federal power under the

Conmer ce C ause. n39 Even after the Schechter Poultry Corp. decision, though

Presi dent Roosevelt was determned to press forward in pursuit of a nationa

m ni mum wage, noting later in an address to Congress: "The statute of N RA has

been outl awed. The probl enms have not. They are still with us." n40



The Suprene Court was obviously not a hospitable place for Roosevelt's New
Deal legislation. In addition to invalidating the m nimum wage and ot her
provisions of the NIRA, the Court held unconstitutional the Railroad Retirenent
Act, n4l the Farm Mort gage Act, n42 the Agricul tural Adjustnent Act, n43
and the Bitum nous Coal Conservation Act. n44 The Suprene Court's persistent
rejection of state and federal m nimumwage | egislation "appeared to create, as
Roosevelt said, a "no-man's land,' in which neither the federal government nor
any state government could act to protect the worker." n45

Nevert hel ess, on May 24, 1937, just one year after Tipaldo, Senator Hugo
Bl ack of Al abama, with the full backing of the Roosevelt Administration
i ntroduced Senate Bill 2475, the Fair Labor Stan- [*523] dards Act n46
(FLSA). Congressman Connery introduced an identical bill in the House of
Repr esent ati ves. n47 Joint hearings of the Senate Comittee on Labor and the
House Conmmittee on Labor were schedul ed for June 1937. During the hearings,
supporters of the bill pointed out the preval ence of | owwage workers in the
country, citing exanples fromconstituent letters:

I have one here on ny desk froma gentleman in Mssissippi, a father, who is
unabl e to work because he is an invalid, and his son is working in a sawmm || in
the State of M ssissippi 12 hours per day, 6 days per week, for 15 cents per
hour . n48

Hal fway t hrough these hearings, however, Congressnman Connery, Chair of the House
Labor Conmmittee, died; with him some of the nomentum for the FLSA passed as
wel | . n49

The bill was vigorously opposed by representatives of national business
| obbies and agricultural interests fromthe | owwage South. n50 It was not
just business interests, though, that obstructed the enactnent of the FLSA
Representati ves of organized | abor, [*524] while generally favoring the bill
still had major reservations, and there remained major differences of opinion
bet ween the different organi zed | abor groups. n51 These differences were
described as "the worst threat to the bill." n52 Suffering a profound | oss of
monentum the bill was tied up in the House for the remainder of 1937, even
failing in a special session late in the year. n53 U timately, the bill was
hel d over into 1938. n54 [*525]

VWi | e Congress debated the FLSA, the Suprene Court began to undergo dramatic
change. lronically, although the Suprene Court had previously blocked state and
New Deal efforts to create a m ninmumwage, the Court ultinately gave a green
light to the mi ni mum wage reforns and ot her projects of the New Deal . n55 In
1937, only ten nonths after Tipaldo, the Suprene Court reversed its previous
decisions in Adkins and Tipaldo in Wst Coast Hotel Co. v. Parrish. n56

Elsie Parrish, the plaintiff in this groundbreaki ng case, worked as a hote
chanbernai d i n Wenat chee, Washi ngton. n57 Ms. Parrish sued her ex-enployer for
back pay of $ 216.19, which was due under Washington's m ni num wage | aw. n58
The trial court ruled that Adkins was deternminative as to the validity of the
Washi ngton state mini numwage | aw and denied Elsie Parrish's plea for relief.
n59 The Washi ngton Suprene Court subsequently reversed and upheld the
| egi sl ation, reasoning that the United States Supreme Court's decision in Adkins
i nvol ved a federal |law and the Court had never invalidated a state |aw n60
Shortly after the Washington Suprene Court's decision, however, the Tipaldo
decision did ex- [*526] actly that. n6l Consequently, when the enpl oyer
appeal ed, the outlook for Elsie Parrish's case before the Supreme Court | ooked
so grimthat the Consuners' League, on the advice of Frankfurter and Cohen, did
not even file an amicus brief. n62

Shocki ng al nost all observers, on March 29, 1937, the Suprene Court reversed
its decisions in Tipaldo and Adki ns and announced that nini mum wage | aws were,
i ndeed, appropriate subjects of |egislation. n63 In deciding in favor of Elsie
Parrish, the Court noted:



The exploitation of a class of workers who are in an unequal position with
respect to bargaining power and are thus relatively defensel ess agai nst the
denial of a living wage is not only detrinental to their health and well being
but casts a direct burden for their support upon the community.... The conmmunity
is not bound to provide what is in effect a subsidy for unconsci onabl e

enpl oyers. The community nmay direct its |aw nmaki ng power to correct the abuse
whi ch springs fromtheir selfish disregard of the public interest. n64

The key to the Court's stunning reversal was a nysterious voting change by
Justice Onen J. Roberts. Roberts, who just ten nonths earlier had voted with the
Tipaldo majority to declare a state m ni numwage statute unconstitutional, now
joined the Parrish majority to hold a simlar state m nimumwage statute
constitutional. n65 [*527] Wy Justice Roberts changed his vote, which
apparently was cast, though not announced, before President Roosevelt publicly
reveal ed his Court-packing plan, has been hotly debated since the day Parrish
was deci ded. n66

Al t hough we may never know what persuaded Justice Roberts to change his
vote, it is clear that Parrish not only opened the way for passage of the
reforns of the FLSA, but also signalled an end to the Supreme Court's bl ockage

of other New Deal |egislation. n67 [*528] Parrish and subsequent deci sions
uphol di ng New Deal |egislation "served to take considerable pressure off of the
drive to enact the Court Bill ... [and] the Adm nistration decided to go ahead
with the introduction of a [1938 version of the] wage and hour bill." n68

Despite President Roosevelt's inability to get Congress to pass the FLSA in
1937, he continued to push for its passage in 1938, challengi ng busi ness | eaders

who opposed the | aw n69 Some m ni mum wage advocates still doubted that any
wage- and- hour bill could be enacted in |light of the continuing opposition from
Sout hern Denobcrats, national business |obbies, and the American Federation of
Labor . n70 Sout hern Denocrats demanded that any wage-and-hour bill include
Nort h- South wage differentials to prevent increases in agricultural |abor costs
and industrial prices. n71l Additionally, organized | abor |obbied for nunerous

exenptions and sought to curb the power of the proposed m ni rum wage board by
statutorily limting the board's ability to fix wages at over forty cents per

hour or a work week of less than forty hours. n72
Substantially different versions of the bill passed the House and Senate,
and a conference committee crafted a bill that ultimtely gave | abor the forty-

hour work week and a forty-cent mi ni numwage, exenpted a nunmber of powerful

i ndustries fromcoverage, and vested a single |abor departnment adninistrator
with limted discretion. n73 Wth these nodifications, both the House and
Senat e passed the FLSA, which was signed into | aw by President Roosevelt on June
25, 1938. n74 The 1938 FLSA was held constitu- [*529] tional in 1941 by a
unani nous Suprene Court in United States v. Darby. n75 Thus, by 1941, the
fight for a judicially enforceable nminimumwage for sone workers was finally
won. The fight for a real |iving wage, however, was only begi nning.

I1l1. A Prom se Broken: The Fair Labor Standards Act's Failure to Maintain a
Li vi ng Wage

The history of the FLSA indicates that a primary goal of the m ni mum wage was
to provide a living wage. While other considerations certainly were al so

i mportant to the passage of the FLSA the quest for a |living wage was central
n76 President Roosevelt characterized the goal of the FLSA as nore than the
creation of a national mninmumwage neeting workers' bare subsistence

requi renents; he envisioned that the FLSA woul d guarantee "living wages" and a
"decent living" to all Americans. n77 Commentators witing at the time the
FLSA was passed al so recogni zed the need to protect the living conditions of the
| owest -wage workers: [*530]



The nost favorable inplication of the Fair Labor Standards Act is the federa
statutory recognition of the fact that the Iiving conditions of those in the

| owest inconme group should not be deternined solely by the anonynous forces of

t he market mechanism The Fair Labor Standards Act is a denial of the thesis
that an [sic] conpetitive market w thout any regulatory interference will result
in the greatest good for the greatest nunber of people. It postulates the
necessity of considering human | abor no |l onger as a "commodity" which is subject
only to the iron | aws of the market nechani sm n78

Final ly, subsequent reports to Congress support the conclusion that the goal of
the m ni mum wage was a living wage: "The purpose of the [FLSA] was and is to

establish a fl oor bel ow which wages would not fall, a floor which is adequate to
support life and a neasure of hunman dignity. It is a |audable legislative effort
to ensure a just wage in return for a day's work." n79

Al t hough the FLSA was expected to have a nonunental inpact on Anerican
i ndustry, the Act was nore of a promise of fair labor than actual protection for
many workers, at least so far as the m ni num wage was concer ned. n80 The new
| aw i nposed a twenty-five-cents-per-hour federal m nimumwage for sone enpl oyees
working in interstate conmerce. n81 In comnparison, the average hourly wage in
t he unioni zed autonobile industry in 1937 was ei ghty-eight cents per hour. n82
Only 11 million workers were actually covered by the FLSA, and only about
300, 000 covered workers earned less than the original twenty-five-cents per-hour
m ni num n83 [*531]

A. Fair Labor Standards Act Exenptions

One of the biggest problens with the FLSA, as originally enacted, was the

nunber of exenptions it contained. n84 In fact, sone comentators at the tine
suggested that the FLSA's exclusions, like those for intrastate industries,
actual ly provided protection to sweat shops. n85 The | aw exenpted the foll ow ng

enpl oyees from m ni mum wage protections: those in executive, admnistrative,
professional, or local retail (including outside sales); workers in retail or
service industries operating in intrastate conmerce; seanen; air carrier

wor kers; workers in the fishing and seaf ood processing industry; anyone in
agriculture; people in dairy processing; workers for small newspapers; |ocal bus
or trolley workers; and |earners, apprentices, and handi capped workers. n86
Because of these exenp- [*532] tions, the enpl oyees protected by the FLSA were
predom nantly white, male, industrial-class workers. n87 I ndeed, the 1938 FLSA
was politically crafted to exclude many workers fromits m ni mum wage cover age,
particul arly wonen and sout hern African-Anerican workers. n88

Though gender discrinination was officially abandoned in the FLSA | ega
term nol ogy, lasting cultural prejudices and a gender-segregated econony
conbined to create discrinination. n89 The [*533] FLSA' s definition of
"enpl oyee" n90 resulted in primarily traditional male jobs, such as those of
production-1ine workers in steel plants, being covered by the FLSA, while
exenptions left traditional female jobs, such as file clerk, secretary,
swi t chboard operator, and janitor positions, open to argument. n9l O her
predonmi nantly femal e occupations were indirectly excluded from coverage,

i ncludi ng hotel workers, such as waitresses and chanmbernaids, retail clerks
perform ng custonmer service, and janitors and nurses in hospitals. n92
Additionally, "domestic workers" were traditionally considered "help," rather
than | aborers, and they were generally not working in industry, but rather in
the inviolable privacy of the hone; therefore, they were not within the scope of

t he FLSA. n93 Thi s consequence obtai ned despite El eanor Roosevelt's plea for
"extension of the |aw to define sone standard of enploynent for donestic
servants and farm |l aborers." n94 [*534]

The FLSA' s exenptions, particularly the exenptions for agricultural workers,
al so had racial consequences. Initially, the FLSA was pronoted, in part, to
i ncrease wages in the inpoverished South and thus slow the mgration of
i ndustrialized jobs fromthe unionized North to the nonuni on Sout h. n95 The



political and business interests in the South, however, successfully raised
substantial objections to wi despread coverage in the South. n96 White southern
interests feared that if the benefits of the FLSA were extended on an equa

basis to blacks and whites, the southern econonic and racial caste system woul d
col | apse. n97 Representative J. Mark WIcox of Florida was especially open
about this issue:

| regard the wage and hour bill, inits present formas reported to the House,
the nost serious threat to representative denocracy whi ch has been proposed in
this generation.... There has always been a difference in the wage scal e of
white and colored | abor.... You cannot put the Negro and the white man on the
sanme basis and get away with it. Not only would such a situation result in grave
soci al and racial conflicts but it would result in throwi ng the Negro out of
[*535] enploynment and naking hima public charge. There is just not any sense
inintensifying this racial problemand this bill cannot hel p but produce such a
result. n98

The exenptions for agricultural workers resulted in a direct benefit to a few
large farms and plantations in the Southwest and South that depended on cheap
| abor by nonwhite farm workers. n99 Sout hern business interests, which had
opposed the FLSA in its entirety, were willing to consider substanti al
exenptions that protected their interests as the price for passage. n100 The
main victins of these exenptions were southern, primrily nonwhite farnmorkers
earning only about ten cents per hour. n101

Exenptions to the FLSA remain to a greater extent than many people m ght
t hi nk. n102 Even as late as 1966, only forty percent of nonagricultura
wor kers were covered by the mni numwage | aws. n103 Today, over 13 mllion
workers are still exenpt from m ni numwage protection, with an estimated 2.4
mllion of these persons actually earning | ess than the m ni numwage. n104
[ *536]

Despite amendnents that increased FLSA coverage, persons classified as
executive, administrative, or professional enployees are still exenpted from
m ni mum wage protection. n105 The AFL-CI O points out that the $ 250-a-week
salary test, which exenpts those workers classified as executive, professional
or adm nistrative, results in |less than m ni rum wages for those workers if they
work nore than sixty hours per week. nl106 Furthernore, persons in | ower-wage
jobs are also exenpted from m ni num wage protection. These workers include
enpl oyees of seasonal amusenent busi nesses, peopl e doi ng outside sal es, casua
babysitters, sone agricultural and seafood workers, sone enpl oyees of snal
newspapers, and sone retail and service workers. n107 Any attenpt to reform
t he m ni mum wage nust include these | owincome workers; otherw se, substantia
nunbers of people will be left behind. n108 [*537]

B. M ni num Wage Workers

When the Cinton Adnministration proposed a ninety-cents-per-hour hike in the

nm ni mum wage, such a raise was widely reported as inmpacting as nmany as el even
mllion workers. n109 Wiile there is sonme dispute over exactly how many peopl e
actually earn the m ninumwage, with some conmentators suggesting only a few
mllion workers, nl110 there are at least 61.8 nmillion people who |abor at, or
wi thin one dollar of, the m ni mum wage. nll1ll Additionally, as David Card and
Al an Krueger noted in their recent book on the m ni nrum wage:

A widely held stereotype is that mni numwage earners are teenagers from m ddl e-
class famlies who work after school for discretionary incone. In fact, nore
than 70 percent of workers affected by recent increases in the mni mumwage are
adults - predom nantly wonen and minorities. Thirty percent of those affected by
a mni mumwage increase are the sole wage-earner of their famly, and, on

[*538] average, m ni mumwage earners account for one-half of their fanly's
total earnings. Relative to other workers, those whose wages are affected by an



increase in the mninmumwage are three tines nore likely to live in poverty.
nli2

The congressionally created M ni num Wage Study Conmi ssion profiled m ni num wage
workers in the early 1980s and found mi ni mum wage workers in all segnents of the
popul ati on, but disproportionately concentrated anbng those groups who are
traditionally poor. n113 The Conmi ssion found that eighteen percent of al
wor ki ng wonen earned mi ni mum wages or |ess versus eight percent of all working
nen; nll4 forty-four percent of those between the ages of sixteen and ni neteen
earned ni ni mum wages or less, as did thirty-eight percent of those over age
sixty-five; nl11l5 and al t hough whites accounted for over three-quarters of
t hose who earned mi ni mum wages, ei ghteen percent of all black workers earned
m ni nrum wages or less, while only eleven percent of all white workers did.
nl116 Surprisingly, seventy percent of all mnimm wage workers were adults
twenty or older, and over fifty percent were twenty-five or ol der. ni117

Recent studi es suggest that there may be nany nore peopl e earning mni num
wages than official governnent figures suggest. nl118 The majority of these
m ni mum wage workers is concen- [*539] trated in the retail trade and
restaurant industries. nl119 Additionally, conmmentators have noted that the
| argest proportion of mni numwage workers live in the South. n120

C. Low Wage Workers

VWil e many of the m ni mumwage workers are bel ow the official governnent
poverty line nl21 and are officially counted as "poor," there are mllions of
ot her workers paid slightly above the nmi ni mum wage that can fairly be described
as poor or near-poor. n122 [*540] The vast najority of those workers who
earn | ow wages is not officially counted as poor because other people in their
househol d al so work, raising the household i ncone above the official poverty
| evel . n123 Despite a fairly direct inpact on fourteen nmillion of these
wor kers, sone opponents of increasing the m nimumwage still argue that
adj ustnments of the mni mumwage i npact the poverty level of relatively few
workers and families. nl24 For exanple, while acknow edgi ng that | ow earnings
in the fast-food industry are closely tied to the m ni num wage, opponents of a
nm ni mum wage i ncrease enphasi ze that seventy percent of the industry's 2.3
mllion workers are teenagers. n125 Nonet hel ess, a |l aw that inpacts the day-
to-day lives of fourteen million workers, including one-nmillion workers and
their famlies who work full-time and yet remain i npoverished, is certainly
substantial enough to nerit serious consideration. n126 [*541]

O her | ow wage workers that earn slightly above the m ni num wage nust al so
be consi dered because their wages, and consequently their poverty, while not at
the precise mininum are directly inpacted by the amobunt of the m ni num wage.
n127 For approximately 3.4 million full-time workers in 1990, earnings were
i nadequate to raise their famlies' incones above the poverty |evel. n128 The
wor ki ng poor nade up 5.5% of all persons in the |abor force in the 1990 census,
and 6.6 mllion workers in the | abor force lived in fanm|lies whose incone fel
bel ow t he poverty level at that tine. n129

Who are these | owwage workers? In general, the full-tine working poor are
nore likely to be nale than female. n130 More [*542] over, Black and Hi spanic
wor kers are much nore likely to be working and poor than whites, although in raw
nunbers there were nore working whites in poverty in 1990 than any other race.
n131 While | ow-wage workers are generally found in many occupati ons and
i ndustries, they are disproportionately represented in service work, |ow skil
bl ue-col I ar work, and sal es. n132

Though there are nany causes working in conbination to create the working
poor, |ow wages are certainly at the center of the phenonenon. n133 Many of
t he worki ng poor are people who work less than full-tinme at | ow wages. n134
Various factors contribute to this [*543] result, including a |lack of
opportunities for full-tine enploynment, school or other responsibilities,
disability or illness, and home or famly obligations. n135 Lack of education
is also a factor for | owwage workers. For instance, the percentage of nale,



full-time workers in 1992 with | ow earnings was thirty-one percent for those
wi t hout a high school diplom, and just five percent for those with a coll ege
degree. n136

IV. A Proposal: The Creation of a Living Wage

Wor kers exenpted from FLSA coverage, nm ni mum wage workers, and | owwage workers
have yet to realize a true living wage. This result obtains despite the fact
that the rhetoric surrounding the nation's antipoverty efforts has al ways

enphasi zed wor k. n137 Al though the econony has generated nmany jobs, the wages
and benefits of these jobs often are not sufficient to lift a fam |y above the
poverty | evel . n138 I ncreasing i ncones and creating jobs are in practice quite
di stinct goals. n139 Considering the increasing propor- [*544] tion of

wor kers receiving wages at or bel ow the poverty level, it is tine to both raise
the m ni mum wage and index it to inflation. n140

A. Raising the M ni num Wage

Si nce Congress set the original mninmmat 25 per hour, the m ni num wage has
been increased increnentally to its current |evel of $ 4.25 per hour. nl41 The
val ue of the m ni num wage, how [*545] ever, continues to erode, with the
Congressi onal Research Service estimting that the m ni rum wage woul d have to
rise to $ 6.75 an hour in 1996 to equal the purchasing power it had in 1978.
nl42 The fact that 1.7 mllion prinme-aged workers worked full-tinme, year-round
in 1992, yet renmi ned poor, begins to suggest the seriousness of the problem
n143

In the 1960s and 1970s, a full-time worker nmaking nmini mum wage was ensured a
wor ki ng i nconme adequate to satisfy the poverty level for a famly of three.
nl44 By the 1980s, this full-tinme mnimumwage worker's earnings fell to the
poverty threshold for a fanmily of two. nl45 To set the m ninum wage at the
poverty threshold for a family of three in 1994, the m ni rum wage woul d have had
to be raised to $ 5.92. nl46 Rai sing the m ni mum wage to the poverty threshold
for a famly of four would now demand a mi ni rum wage of approximtely $ 6.25.
n147 1f one of the main purposes for creating a mninumwage is to provide a
decent living for a decent day's work, the m ni mumwage should be set at a
realistic | evel so workers can actually live on the wages they earn

Efforts to raise the mnimum wage have recei ved broad-based support in
recent years. One force in support of raising the m ninumwage i s popul ar
opi nion - polls show public support in favor of an increase in the m ni nrum wage.
nl148 Additionally, unions have [*546] advocated raising the m ni num wage.
n149 However, union power has |essened dramatically in recent years, hanpering
the unions' ability to |leverage increases in the mni numwage. n150

Supporters of a raise in the mninumwage have seen their position bol stered
by recent econom c studies that suggest there is little real |oss of jobs due to
rai ses in the mni num wage. nl51 At | east one [*547] commentator has
chal | enged the conventional econonic view that raising the ninimumwage has a
negative inpact on jobs. n152 After studying the effects of raises in the
m ni mum wage in four states over a five-year period, this comrentator concl uded
that raises in the m nimumwage did not reduce enploynent at all, and that
rai ses may have occasionally had a slightly positive inpact. nl53 Simlarly,
organi zed | abor historically has been unpersuaded by the argunents of business
| eaders that increased m ni numwage protections for | owwage workers will weak
econom ¢ havoc and hurt the cause of workers. nl54 [*548]

States continue to consider raising state m ni num wages because of the
erosion of the current rates frominflation. nl55 Because the val ue of the
m ni mum wage eroded significantly during the 1980s, falling over 30% it is tine
for Congress to again follow the states' |ead. nl56 To neet its original goal
and to neet the demands of justice, the m ni mum wage should be raised to a | evel
equi val ent in purchasing power to the m ni rum wages of the 1960s and 1970s, at
| east to coincide with the poverty threshold for a famly of three. If this is



done, Congress will have taken a large step toward guaranteeing "a fair day's
pay for a fair day's work." nl57 [ *549]

B. I ndexing the M ni num Wage

To ensure that a m ni mumwage earner's incone does not fall below the poverty
threshold for a famly of three, Congress should al so protect wages fromthe
persi stent ravages of inflation. The m ni num wage has | ong fought a | osing
battle with inflation: Congress sets the wage and it continually erodes until

Congress resets the wage. nl158 For exanple, the decline in the real value of
t he m ni mum wage t hrough the 1980s accounted for twenty to thirty percent of the
increase in wage inequality during the decade. nl59 If a living wage is

enacted, an index to inflation sinmlar to the indices already used in nany other
areas should be incorporated into the m ni mumwage to hel p prevent the erosion

of the wage while awaiting congressional action. n160 [*550]

I ndexation of wages is not a new subject. nl61 Rai ses in social security
paynments have been triggered by cost of living increases since 1972 |egislation
i ndexed the benefits to keep pace with inflation. nl62 Moreover, federa
pensions are indexed for inflation, nl63 [*551] and indexing has been used
in many union contracts since 1910. nl64 Since World War |, government
agenci es, as well as state m ni mumwage boards, have relied on the cost of
living as one criterion for wage adjustnents. n165

Indices are also readily avail able. The nbst commonly used i ndex of
inflation is the cost-of-living all owance (Cola) that triggers raises in union
contracts, social security paynents, and hone nortgages in response to increases
in the consuner price index. nl66 Additionally, the Bureau of Labor Statistics
has been publishing its cost-of-1iving index since 1919. ni67

Not surprisingly, the concept of indexing is supported or opposed hy
essentially the same groups that historically have supported or opposed
i ncreases in the mni mumwage. For exanple, as recently as 1993, the AFL-CI O
demanded that a one-doll ar-per-hour raise in the nmnimumwage be inplenented in
two annual installnments and al so denanded i ndexi ng the m ni mumwage at fifty
percent of average hourly earnings. n168 Conversely, business groups such as
t he Enpl oynent Policies Institute Foundati on (EPIF) adamant|ly oppose indexing
m ni mum wages, charging that automatic raises in mnimumwages to keep up with
inflation, particularly in times of slow econom c growth, would aggravate and
expand unenpl oynent. nl169 The EPIF has argued: "Congress is paid to review
policies like the m nimumwage on a regular basis. Putting the m ni mum wage on
automatic pilot where it is oblivious [*552] to |labor market conditions allows
| egislators to duck the responsibility to address current issues.” n170

The issue of indexing the mninumwage to allowit to rise over tine has
been proposed in Congress, albeit unsuccessfully, several tines. nl71 The
first time indexing was proposed in Congress was in 1977 when Chairman John Dent
of the House Labor Standards Subconmittee reconmended that the existing m ninmm
wage be indexed i mediately to fifty-five percent of average industrial wages

and soon to sixty percent of the average industrial wage. nl72 The indexation
proposal canme about because of two factors: the election of a new, Denocratic
president and | obbyi ng pressure from unions. nl73 Wile the unions wanted a

m ni mum of $ 3.00 per hour, the denpcratic proposal would have raised the
existing $ 2.30 per hour minimumto $ 2.65, indexed to conbat inflation. ni74
In response to heavy industry | obbying, the House dropped the indexing

provi sion, instead approving a three-step increase, and sent the natter to the
Senat e, which dropped indexing and substituted a four-step increase. n175

[ *553]

Progress on i ndexi ng was made because Congress ordered that indexing and its
ef fects on the m ni mum wage be anal yzed by the M ni num Wage Study Conm ssion as
part of the 1977 anendments to the Fair Labor Standards Act. nl76 The M ni num
Wage Study Conmission arrived at three main conclusions fromits research on
i ndexation of mini num wages:



First, the present system has not maintai ned the purchasi ng power of the ninimm
wage. Second, indexation is not necessarily inflationary if It is based on cost-
of -l1iving or other increases that have already taken place, as nmeasured for
exanpl e by average hourly earnings, the consumer price index w thout nortgage

i nterest paynents or the inplicit deflator. Third, indexation would have a small
beneficial effect on the econony in the long run. In the short run, indexation
could have either a small beneficial or small harnful effect depending on
under | yi ng econom ¢ conditions. ni177

Havi ng found indexation to be useful and needed, the M ni num Wage St udy
Conmi ssion went on to list its recomendations regardi ng i ndexation

The Conmi ssion reconmends that the m ni num wage be indexed on the basis of
average hourly earnings in the private econony and adj usted each year on the
basis of the previous year's overall rate of change in this index. The

Conmi ssion further recomrends that Congress confer with the Bureau of |abor
statistics to devise a suitable index that incorporates both average hourly
earnings in the private nonfarm business sector and the farmsector. The

Conmi ssi on concl udes that regul ar and predictable increases in the m ni num wage
woul d be non-inflationary and woul d be easier for business to adjust to than the
i rregul ar increases of the present system nil78

Congress attenpted to follow the M ni mum Wage Study Commi ssion's
recomendati ons with the M ni mum Wage Restoration [*554] Act of 1988. ni179
This Act, which proposed to raise the mninumwage and index it to fifty percent
of the average private-sector wage to keep up with inflation, was cosponsored by
Senator Edward M Kennedy, then Chair of the Senate Labor and Human Resources
Conmittee, and Representative Augustus F. Hawkins, then Chair of the House
Educati on and Labor Committee. nl180 The bill would have created a m ni num wage
review comm ssion with the power to set future increases of m ni mum wages.
n181 However, opposition to the indexing provisions by the Chanber of Comerce
and the National Restaurant Association, as well as Denobcrats on the House
Conmittee, eventually forced the | eadership to abandon indexing so the bil
could get out of committee and ultimately raise the m ni num wage. n182

Legi sl ative proposals to index the mni nrumwage continue. For exanple, in
1993, Senator Wellstone introduced Senate Bill 562, the Fair M ni nrum Wage
Guar antee Act of 1993. n183 The bill proposed an increase in the m ni num wage
to $ 6.75 per hour in four stages, and al so proposed indexing the m ni nrum wage
to 50% of average hourly earnings for nonfarm nonsupervisory private workers.
n184 This bill would have increased the mininumto $ 4.85 begi nning Septenber 1,
1993, to $ 5.55 beginning Septenber 1, 1994, to $ 6.20 begi nning Sept enber 1
1995, and to $ 6.75 beginning Septem [*555] ber 1, 1996. n185 I ndexi ng
woul d have been determ ned under the proposed |aw as foll ows:

Wth respect to the year begi nning on Septenber 1, 1997, and each succeedi ng
year, not |ess than the anount applicable under this paragraph adjusted on June
1 of such year to equal 50 percent of the nonthly average hourly earnings for
nonfarm nonsupervisory private workers for the proceeding 12 nonths, as

deternmi ned by the Bureau of Labor statistics, rounded to the nearest multiple of
$ 0.05, except that any anmount determnmi ned under this subparagraph shall not be

| ess than the anpunt applicable for the proceeding year. n186

Senate Bill 562 was ultimtely unsuccessful, and the current congressional and
political clinate does not indicate any hope for m ni numwage i ndexing in the
near future. n187 However, the idea of indexing the m nimum wage remains a

part of the union-led agenda and will certainly be reargued. M ni num wage

i ndexing is an inportant issue and one that should not be ignored. To protect
the earnings of full-time, mninmmwage workers from bei ng deval ued by inflation
as soon as they are set, m nimum wages nmust be i ndexed.

V. Concl usi on



The struggle to create a real mnimum wage continues. Obviously, many have
recogni zed that "a fair day's pay for a fair day's work" nl188 is not too nuch
to ask. While sone progress has been made, for mllions of workers, the ninimm
wage remai ns a sub-m ni mumrather than an actual m ni mum wage because it is
still not enough to escape poverty.

Wil e the economic, political, and | egal positions of supporters and
opponents of a living wage have not changed much since the beginning of this
century, and will likely remain constant as the struggle continues, it is
i mportant for the comon interest to reargue this issue as one of fairness for
those who labor. It is cer- [*556] tainly in the interest of the nation and
justice itself to encourage all who can to work, and raising and indexing the
m ni mum wage woul d acconplish this goal

Current legislative battles over raising and indexing the mni rumwage wll,
and should, continue until those who work for a living, earn a living for their
work. After all, "work with adequate pay for all those who seek it is the
primary nmeans for achieving basic justice in our society.” n189
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help. Wiile we are in full synmpathy, there is no possible way we can take direct
action on their behalf. The hones of individual citizens cannot be nmade the

subj ect of regulations or restrictions and even if this were feasible, the
qguestion of enforcenent would be virtually inpossible.



Id. Additionally, domestics were excluded from social security coverage in the
original 1935 act and not incorporated at all until the 1950 anendnments that
covered wonen wor ki ng two days per week. Id. at 155.

n94. See Vivien Hart, Bound by Qur Constitution: Wnen, Wrkers and the
M ni mum Wage 166 (1994) (noting that El eanor Roosevelt advocated extension of
FLSA coverage to include farmlaborers and donestic servants).

n95. See WIlliam G eider, Wio WII Tell the People: The Betrayal of American
Denocracy 197 (1992) (noting that original goal of federal wage |laws was to sl ow
mgration of jobs fromMNorth to South and suggesting that rise of gl obal econony
requires nore flexible version of federal wage | aws recogni zi ng disparities
bet ween rural and urban | abor markets).

n96. See Vivien Hart, Bound by Qur Constitution: Wrnmen, Wrkers and the
M ni mum Wage 157 (1994) (asserting that "I ow wage, antiuni on econony of the
southern states stood to |l ose its advantage if national |abor standards were
i mposed"); see also Joseph P. Lash, Dealers and Dreaners: A New Look at the New
Deal 339 (1988) (noting that biggest obstacle to enactnent of FLSA was
opposi tion from Sout h because FLSA neant substantial wage increases in South's
agricultural industries). But see Alan Brinkley, The End of Reform 41-42 (1995)
(arguing that some major industrialists believed that FLSA would inprove their
own conpetitiveness agai nst | owwage manufacturers, especially in South).

n97. See Marc Linder, Farm Wirkers and the Fair Labor Standards Act: Raci al
Discrimnation in the New Deal, 65 Tex. L. Rev. 1335, 1373 (1987) (noting that
even President Roosevelt recognized potential inpact of federal wage |egislation
on existing disparate treatnent of southern blacks and considered i ssue to be of
such magnitude that no statesman could wholly ignore it).

A report submitted to Congress of the nunber and proportion of workers in 71
i ndustries that earned | ess than 40 per hour reveals the regional character of
the potential mininmmwage i npact. See 81 Cong. Rec. 7801 (1937) (discussing
potential disparity in inmpact of m ni mumwage increase). Wile 36.7% of all the
workers in those 71 industries earned |ess than 40 per hour, many industries
were clearly mnimal wage industries: 100% of those enpl oyed as cotton pickers
were paid | ess than 40 per hour, as were 90% of southern, sugar cane refinery
wor kers, 98% of those in cigarette factories, and 84% of southern, cotton
garment mekers. 1d.

n98. 82 Cong. Rec. 1402-04 (1937) (statenment of Rep. WI cox).

n99. See Marc Linder, Farm Wirkers and the Fair Labor Standards Act: Raci al
Di scrimnation in the New Deal, 65 Tex. L. Rev. 1335, 1375-80 (1987) (arguing
t hat because there were relatively few large farns in South that actually
enpl oyed outside | aborers, few farns benefitted from FLSA agricultural |abor
exclusions). Linder reported a couple of interesting facts. First, only one in
seven farns hired outside |aborers in 1938, fewer than 1% of farnms hired nore
than four people, and of the latter group alnost 77% were in the South and
California, Arizona, and New Mexico. |Id. Second, farmwrkers outside of the
Sout h and Sout hwest were al ready naking nmore than the 25 per hour mandated by
the FLSA. 1d.

n100. See Vivien Hart, Bound by Qur Constitution: Wnen, Workers and the
M ni mum Wage 155 (1994) (noting that "southern businessnen, for exanple, often
conbi ned outright opposition with clains for any or all kinds of special
treatnent if the worst should happen and a bill pass").

n101l. See Marc Linder, Farm Wrrkers and the Fair Labor Standards Act: Raci al
Discrimnation in the New Deal, 65 Tex. L. Rev. 1335, 1375-80 (1987)
(recogni zing that southern farmworkers' average daily wage prior to FLSA was $
1. 00, or approximately 10 per hour).

n102. See 29 U.S.C. 213 (exenpting professionals, executives, admnistrators,
teachers, anusenment or recreational park enpl oyees, babysitters, donestic
wor kers, crimnal investigators, and fishermen from FLSA cover age) .



n103. Colin D. Canmpbell & Rosemary G Canpbell, State M ni mum Wage Laws As a
Cause of Unenpl oynent, 35 S. Econ. J. 323, 327 (1967).

nl104. See Sar A Levitan et al., Wrking but Poor: Anerica's Contradiction
49-50 (1993) (asserting that 2.9 mllion outside-sales workers and 10.8 nmillion
private, nonsupervisory enployees are outside protection of FLSA, and observing
that of these, 2.4 mllion hourly workers earned | ess than m ni mum wage in
1986). The 10.8 million private, nonsupervisory workers may be broken down as
fol |l ows:
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Id. at 50. In 1984, 1.8 nillion people were reported as earning |l ess than the
m ni mum wage. Earl F. Mellor & Steven E. Haugen, Hourly Paid Wrkers: Who They
Are and What They Can Earn, Mnthly Lab. Rev., Feb. 1986, at 20, 23. These 1.8
mllion were estinated to be in industries such as outside-sales work, |ow
volunme retail trade and service firns, and seasonal anmusenent establishnments.

| d.

nl105. 29 U.S. C 213.

nl106. Statenents Adopted by AFL-ClI O Executive Council at Md-Wnter Meeting,
Daily Lab. Rep. (BNA) No. 32, at F1 (Feb. 19, 1993), available in LEXIS, BNA
Li brary, DLABRT File.

nl07. 29 U S C. 213.

n108. See U.S. Bureau of the Census, Current Popul ation Reports, Series P-60,
No. 178, Workers with Low Earning: 1964-1980, at 8 (Mar. 1991) (noting that
there were 14.4 mllion full-time, lowinconme workers in 1990). Many
comentators cite a failure to enforce the nandates of the FLSA as the reason
for the preval ence of nbdern sweatshops. See Al an Finder, Despite Tough Laws,
Sweat shops Flourish, N Y. Tines, Feb. 6, 1995, at Al (reporting that sweatshops
were preval ent even in 1995 with as nany as 2000 in New York City al one, sone
payi ng less than $ 2.50 per hour); see also Labor Departnent Asks $ 5 MIlion
for All eged Ensl avenent, Wall St. J., Aug. 16, 1995, at B6 (reporting that Labor
Departnment sought $ 5 million from clothing nmanufacturers who bought goods from
sweat shops under 40-year-old "hot goods" provision of FLSA that nakes
manuf acturers, but not retailers, liable for m ninumwage violations); Kenneth
B. Nobl e, Los Angel es Sweat shops Are Thriving, Experts Say, N Y. Tinmes, My 6,
1995, at A6 (noting that some |abor officials, econonists, and | abor organizers
think as nany as one-fifth of garnment industry workers in Los Angel es may be
wor ki ng in unregul ated sweatshop conditions, and review ng 1994 random survey of
garnment manufacturers by California State Labor Departnent, which found that 50%
of enployers violated m ni numwage | aws and 68% vi ol ated overtine | aws).

nl109. See dinton's 90-Cent Hi ke in M ninmum Wage Linked to Welfare, Daily
Lab. Rep. (BNA) No. 24, at D2 (Feb. 6, 1995) (observing that President Clinton's
proposal involves "sonme 11 million workers along with an untold nunber of
wel fare recipients"), available in LEXIS, BNA Library, DLABRT File. The M ni num
Wage Study Conmission issued a report in 1981 finding essentially the sane
nunber of people inpacted by m ni numwages: "In the second quarter of 1980, 10.6
mllion wage and sal ary workers had jobs paying the mni numwage ($ 3.10 per
hour) or less." M ninmm Wage Study Comm ssion, 1 Report of the M ni num Wage
St udy Conmission 8 (1981).

n110. See Daryl M Shapiro, WIIl an Increased M nimum Wage Hel p the
Honel ess?, 45 U. Mam L. Rev. 651, 660 (1991) (noting that approxi mately 10% of
hourly wage earners are conpensated at or bel ow m ni nrum wage); see also Earl F.
Mel | or, Workers at M ninum Wage or Less: Who Are They and the Jobs They Hol d,
Monthly Lab. Rev., July 1987, at 34, 34 (suggesting that 7.8 mllion workers
earned nmi ni mum wage or less in 1981, and that by 1985 that nunber was nore |ike
5 mllion).

nl1l1l. See Sar A Levitan et al., Wrking but Poor: Anerica's Contradiction 46
(1993) (stating that over 61.8 million workers earn m ni rum wage or w thin one
dol I ar per hour of mininmum and noting that when mni mum wage noves, wages of



near - m ni mum wor kers nove as well). The Levitan and Shapiro study found that, of
the workers paid by the hour, 8.5 nmllion earned between $ 4.26 and $ 5. 00 per
hour, 3.4 nmillion earned the m ninumwage, and 2.4 mllion workers earned |ess
than the m ni num wage. 1d.

n112. David Card & Alan B. Krueger, Myth and Measurenent: The New Economi cs
of the M ni mum Wage 277 (1995).

n113. M ni num WAge Study Conmi ssion, 1 Report of the M ninum Wage Study
Conmi ssion 8 (1981).

n1li4. Id.
n115. Id.
nl16. Id. at 12.

n1l7. M ni num Wage Study Commi ssion, 1 Report of the M ninum Wage Study
Conmi ssion 8 (1981).

n118. See Bruce W Kl ein, Real Estimates of Poor M ni mum Wage Wrkers,
Chal | enge, May-June 1992, at 53, 53 (arguing that Bureau of Labor Statistics
(BLS) estinmates, which suggest that there are only 400,000 poor, |ow wage
wor kers, are inadequate because BLS failed to count people who were paid m nimum
wage but who were not paid on hourly basis). Concluding that the BLS
underesti mates the nunber of poor, |owwage workers by a factor of 10, Klein
suggests that half of approximately 8 mllion poor workers were paid at or bel ow
the m nimumwage in 1988. |Id. Furthernore, another commentator has noted that
t he poor are not isolated into any one section of society:

Nearly 9.3 million workers remain poor in 1992, 2 mllion of whom worked full-
time, year round. Many poor people lived in famlies with at | east one worker.
Al together, nearly three-fifths of the poor lived in househol ds where someone
wor ked during the year. The proportion rises to two-thirds for poor famlies
with children. In 1990, 21.8 nmillion people lived in poor families with
children. O these, 14.5 million lived in famlies with a worker, and 5.5
mllion people lived in poor fanilies with children that had at |east one full-
time, year-round worKker.

Sar A Levitan et al., Working but Poor: America's Contradiction 15 (1993).

n119. David Card & Alan B. Krueger, Myth and Measurenent: The New Econom cs
of the M ni mum Wage 140-42 (1995) (finding that 47% of m ni num wage workers were
inretail trade and slightly nore than 20% were in restaurants). Card and
Krueger's study revealed that workers in retail trade were nore likely to be
younger than those in the overall work force (40% were between 16 and 24 versus
18% of this age range in the overall work force). Id. at 142. Retail workers
were also nmore likely to be | ess-educated (24% were hi gh school dropouts versus
15. 7% overal l), and fermale (53% versus 47%overall). 1d. Wrkers in the
restaurant industry were even nore likely to be young (49% were between 16 and
24 years of age), |ess-educated (34% were high school dropouts), and female
(57% . I1d.

n120. See Earl F. Mellor & Steven E. Haugen, Hourly Paid Wrkers: Wio They
Are and What They Earn, Monthly Lab. Rev., Feb. 1986, at 20, 24-25 (noting that
40% of nation's m ni mumwage workers in 1984 lived in South). Overall, 13% of
all hourly-wage workers in the South in 1984 earned the m ni nrum wage or |ess,
conpared with 12%in the North Central United States, 9% in the Northeast, and
8% in the West. 1d.

nl21. See Bureau of the Census, U S. Dep't of Commerce, Statistical Abstract
of the United States 475, tbl. no. 727 (114th ed. 1994) (indicating that in
1992, 36.9 nmillion people fell below official governnent poverty line of $
14,335 for nonfarmfam |y of four); see also Mllie Oshansky, Counting the
Poor: Another Look at the Poverty Profile, Soc. Sec. Bull., Jan. 1965, at 26, 26
(noting that official governnent poverty line in 1963 was $ 3,000 per year for
famlies and $ 1,500 per year for individuals). Oshansky used a 1955 food-



consunption survey that found food costs consuned roughly one-third of tota
fam |y expenditures. Mllie O shanksy, Counting the Poor: Another Look at the
Poverty Profile, Soc. Sec. Bull., Jan. 1965, at 26,26. O shansky al so used
Depart ment of Agriculture food-budget cal culations for mininmally adequate
nutrition and multiplied the cost of that food by three. Id. As a result, any
fam |y whose incone was | ess than three tines the food-budget was classified as
poor. 1d.

nl122. See Patricia Ruggles, Measuring Poverty, 14 Focus 1, 1-9 (1992)
(pointing out that official poverty rates that presently hover around 13% may
substantially underestimate real nunber of poor people). O her nmeasures of
poverty based on costs of housing, updated nutrition costs, or conparisons to
the overall median incone can al nbst doubl e poverty rates. Id. at 8. 1In 1988,
the official poverty rate was 13.1% Id. Defining poverty as 50% of the nedian
i ncome creates a poverty rate of 19.5% |d. Measuring poverty based on
government figures for housing consunption yields a rate of 23% while
recal cul ating the poverty rate using an updated cost for adequate nutrition
based on Departnent of Agriculture indices sets the poverty rate at 25.8% Id.
at 8-9.

n123. Sar A Levitan et al., Working but Poor: Anerica's Contradiction 28-29
(1993).

nil24. Jennifer M Gardener & Diane E. Herz, Wrking and Poor in 1990, Mnthly
Lab. Rev., Dec. 1992, at 20, 20 (stating that only 3.4 million full-time workers
and their famlies remained nmired in poverty in 1990); see also Ralph E. Smith &
Bruce Vavrichek, The M nimum Wage: Its Relation to Incomes and Poverty, Monthly
Lab. Rev., June 1987, at 24, 27 (asserting that as few as five nmllion workers
were paid at or bel ow m ni numwage in 1985). After deleting teenagers (one-third
of those earni ng poverty-|level wages), two-earner famlies (70% of m ni rum wage
wor kers), part-tine workers, and the 800,000 self-enployed fromthe working
poor, Smith and Vavrichek concluded that only 1.1 mllion m ni numwage workers
were actually "poor." Ralph E. Smith & Bruce Vavrichek, The M ni num Wage: Its
Rel ation to Incone and Poverty, Mnthly Lab. Rev., June 1987, at 24, 29; see
al so Lawrence Mead, The New Politics of Poverty 70-71 (1992) (acknow edgi ng t hat
45% of m ni mum wage workers w t hout other workers in the fam |y were poor
maki ng "rhetoric of m ni num wage" increasingly irrelevant probl em because only
710, 000 people fit that category); Coment, The Earned |Incone Tax Credit As a
Tax Expenditure, 28 U R ch. L. Rev. 701, 736-37 (1994) (arguing that over 98%
of workers who woul d benefit from m ni nrum wage i ncreases woul d not be poor
leaving "only 1.8% of full-time, year-round workers in occupations covered by
t he m ni mum wage [who] were poor").

nl125. See Robert W Van G ezen, CQccupational Wages in the Fast-Food
Rest aurant | ndustry, Monthly Lab. Rev., Aug. 1994, at 24, 27 (finding that 75%
of 45 nmetropolitan areas surveyed had pay averages in fast-food industry within
50 of mi ninum wage and citing research estimating that first job for 1 in 15
United States workers was at McDonal d's restaurant). Even accepting these
figures, at |east 690,000 workers over 20 years old remain in the fast-food
i ndustry. ld. at 24.

n126. See Sar A Levitan et al., Wrking but Poor: Anerica's Contradiction 46
(1993) (asserting that mnimumwage |law indirectly and directly affects wages of
at least 14 million workers, including 1 million full-time workers). One nust
wonder whether a federal |law that would "only" inpact the | egal profession's
788, 000 | awyers and judges woul d be substantial enough to nmerit serious study;
or whether a law that "only" inpacted the nation's 862,000 police and | aw
enforcenent officers should be seriously exam ned; or whether other |aws that
affected "only" the nation's 614, 000 physicians, or 737,000 college and
university teachers, or 317,000 clergy nmight qualify for in-depth review See
Bureau of the Census, U S. Dep't of Comerce, Statistical Abstract of the United
States 405-07, tbhl. no. 644 (113th ed. 1993) (listing occupational statistics
for 1992). It seens a fair anmount of attention has, on occasion, been directed
to laws that inpact those small groups of people, and the m ni mum wage worKki ng
poor deserve no | ess.



nl127. U.S. Bureau of the Census, Current Popul ation Reports, Series P-60, No.
178, Workers with Low Earnings: 1964 to 1990, at 8 (1992). The grow ng nunber of
| ow-wage workers is evidenced by

a sharp increase over the past decade in the likelihood that a year-round, full-
time worker (or a worker with a year-round, full-time attachnment to the | abor
force) will have |ow annual earnings. In 1979, 7.8 mllion or 12.1% of all year-
round, full-time workers had | ow annual earnings. By 1990, the nunber of year-
round, full-tinme workers with | ow annual earnings was 14.4 million and the
proportion was 18.0% ... The rate has increased since 1979 for all age groups
bel ow 65 years of age.

Id. Any exanination of the circunstances of the working poor must also take into
consi derati on the progressive deterioration of the econom c standi ng of al

wor kers, except the nost highly skilled. See Sar A Levitan et al., Wrking but
Poor: Anerica's Contradiction 17 (1993) (suggesting that econom c power of |ow
and m ddl e-i ncone workers has been eroding significantly for some tinme). G ow ng
i ncome disparities are evidenced by one study in particular, which indicated
that from 1970 to 1990, the share of before-tax income of the poorest fifth and
the broad middle of the population steadily declined, while the richest fifth's
share increased. |d.

n128. Jennifer M Gardner & Diane E. Herz, Wrking and Poor in 1990, Monthly
Lab. Rev., Dec. 1992, at 20.

nl129. 1d.

n130. See Sar A Levitan et al., Wrking but Poor: Anerica's Contradiction 19
(1993) (noting that 60% of full-tinme, year-round working poor are male). Wile
t he wor ki ng poor include nore nen than wonen, the poverty rate for wonen in the
[ abor force in 1990 was hi gher than that for nmen. Jennifer Gardener & Diane
Herz, Working and Poor in 1990, Monthly Lab. Rev., Dec. 1992, at 20, 20-21. The
hi gher rate for wonen was largely the result of two factors: (1) wonen were nore
likely to head single-parent fanmlies; and (2) wonen supported their fanmilies on
| ower wages. Id. at 21. Likew se, the Census Bureau points out that full-tine
femal e workers are proportionately nore |ikely to have | ow earni ngs than nal es.
See Bureau of the Census, U S. Dep't of Comrmerce, Statistical Brief, The
Earni ngs Ladder: Who's at the BottonP? Who's at the Top? 2 (1994) (stating that
in 1992, 21.8%of fenales and 12. 4% of nales earned less than $ 13,091).

n131. See Jennifer M Gardner & Diane E. Herz, Wrking and Poor in 1990,
Mont hly Lab. Rev., Dec. 1992, at 20, 21-22 (noting that while there are nore
whi t es anbng wor ki ng poor than other races, black workers are 2.5 tines as
likely to be poor as white workers, and Hi spanic workers are even nore likely to
be poor than bl ack workers).

n132. Sar A. Levitan et al., Wrking but Poor: America's Contradiction 31
(1993). Levitan points to unpublished data fromthe 1990 Current Popul ation
Survey supplied by Professor Andrew Sum of Northeastern University:
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Lowskill blue-collarl5.422.2 Sales12.512.4 Skilled blue-collarll.49.9
Manageri al, professional technical 27.7 8.9 Farmi ng, forestry, fishing3.18.6
Admi ni strative support15.88.4 [tu3; 3]

I d.

n133. See U.S. Bureau of the Census, Current Popul ation Report, Series P-60,
No. 178, Workers with Low Earnings: 1964 to 1990, at 6 (1992) (denpnstrating
statistical dependence between decrease in ninimum wage and increase in working
poor).

n134. See Donald L. WIllians, Wnen's Part-tinme Enploynent: A G oss Flows
Anal ysi s, Monthly Lab. Rev., Apr. 1995, at 36, 36 (noting that "in 1957, the
part-tine enploynment rate was 12.1% conpared with 18.5%in 1990"). Part-tine



workers are alnpost twice as likely to be female than nale. See Sar A Levitan et
al ., Working but Poor: America's Contradiction 19 (1993) (noting that fenales
constitute 57% of part-tine working poor); Donald L. WIllians, Wnen's Part-tine
Enpl oynment: A Gross Flows Analysis, Monthly Lab. Rev., Apr. 1995, at 36, 37
(indicating that part-time enploynent rate of wonmen is approxinmately tw ce part-
time enpl oynent rate of nen).

n135. See Sar A Levitan et al., Wrking but Poor: Anerica's Contradiction 21
(1993) (reporting that, of poor workers who worked |l ess than full time, 22.7%
cited school or other responsibilities, 39.3%said home or famly
responsibilities influenced their decision, 28.7% were sick or disabled, 9.4%
reported not being able to find work, and 4.9% were retired).

n136. Bureau of the Census, U S. Dep't of Conmerce, Statistical Brief, The
Ear ni ngs Ladder: Who's at the BottonP Who's at the Top? 2 (1994).

n137. See, e.g., 142 Cong. Rec. E463-02 (daily ed. Mar. 27, 1996) (statenent
of Rep. Franks) (noting that Job Corps was created nore than 30 years ago as
part of war on poverty, and stating that at $ 1 billion per year, it is |argest
yout h job-training program); Robert C. Ellickson, Controlling Chronic M sconduct
in City Spaces: O Panhandl ers, Skid Rows, and Public-Space Zoning, 105 Yale
L.J. 1165, 1202-03 (1996) (reviewi ng historical tendency to blame poverty on
refusal to work); Judy Mann, Cutting Qut the Grls, Wash. Post, Apr. 3, 1996, at
E19 (asserting that reason majority of poor people are wonen is |ack of access
to jobs).

n138. See 142 Cong. Rec. E499-02 (daily ed. Mar. 29, 1996) (statenent of Rep.
Vento) (lanenting that "hard-working nen and wonen, hol ding down full-tinme jobs,
cannot earn enough to bring their famlies out of poverty cycle"); 142 Cong.
Rec. S3091-01 (daily ed. Mar. 28, 1996) (staterment of Sen. Wellstone) (stating
that with mninmumwage at its current level of $ 4.25 per hour, nininumwage
enpl oyees work 40 hours per week, 52 weeks per year, and still fail to bring
fam |y above poverty level); see also Bureau of the Census, U S. Dep't of
Conmerce, Statistical Abstracts of the United States 479, tbl. 835 (114th ed.
1994) (indicating that 11.2%of all fanilies were bel ow poverty level in 1992).

n139. See Robert Haveman, The Nature, Causes, and Cures of Poverty:
Acconpl i shnments from Three Decades of Poverty Research and Policy (suggesting
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Poverty: Prescription for Change 441 (Sheldon H. Danziger et al. eds., 1994).

n140. See Jared Bernstein & Lawence Mshel, The G owth of the Low Wage Labor
Mar ket : Who, What and Wiy, 3 Kan. J.L. & Pub. Pol'y 12, 24 (1994) (recognizing
nmet hods of assisting | owwage workers, including expandi ng Earned | ncone Tax
Credit (EITC or enacting health care reformthat woul d provi de coverage for
t hese workers, and noting that "given the extent of wage decline attributable to
the falling mninmm|[wage], raising and indexing the statutory m ni nrum wage
should help to raise the level to a non-trivial percent of the | ow wage work
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My own wei ghing of the pros and cons leads me to favor a rise in the mininum
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the I evel of the 1970s and adjusting it to the rate of inflation or the growh
in other wages. Wthout such a change, it is virtually inpossible to guarantee

that work will pay enough to keep families out of poverty, even with the
additional tax policies that | shall discuss monentarily [raising the ElITC,
increasing the child tax credit]. | also accept the argument of proponents that

t he | owest wage we pay workers, particularly those with famlies, sends an
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David T. Ellwod, Poor Support: Poverty in the American Famly 112 (1988).

nl41l. Social Sec. Admin., Social Sec. Bull., Ann. Stat. Supp. 144 (1994). The
m ni mum wage has been increased as foll ows:
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nl146. See Program Announcenent, 59 Fed. Reg. 32,614, 32,627 (1994) (noting
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nl147. 142 Cong. Rec. S3091-01, S3094 (daily ed. Mar. 28, 1996) (statenent of
Sen. Levin).

n148. See Excerpts from Department of Labor Materials on M ni mum Wage
Rel eased at News Conference on Feb. 14, 1995, Daily Lab. Rep. (BNA) No. 31, at
D30 (Feb. 15, 1995) (noting that January 1995 national poll found that 72% of
Ameri cans support increase in mninumwage), available in LEXIS, BNA Library,
DLABRT File; Harris Poll, Roper Center for Public Opinion Research, Apr. 15,
1996 (finding 85% of 1007 peopl e surveyed favored increasing mni numwage from$
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n149. See Jonathan |. Silbernman & Garey C. Durden, Determning Legislative
Pref erences on the M ni num Wage: An Econom ¢ Approach, 84 J. Pol. Econ. 317, 319
(1978) (stating that much of pressure to increase m ni mum wage cones from uni ons
and asserting that mnimumwage is effective tool for unions to shelter nenbers
from | ow wage conpetition). However, while the FLSA initially garnered general
| abor support, its passage was conplicated by a controversy between the
presi dent of the AFL, WIliam G een, who opposed ni ni mum wages for nen, and the
president of the C1 O John L. Lewis, who supported the m ni numwage. Vivien
Hart, Bound by Qur Constitution: Wwnen, Workers and the M ni rum Wage 159 (1994);
see Kenneth S. Davis, FDR Into the Storm 218-19 (1993) (noting that AFL
of ficials opposed FLSA because they feared it woul d weaken appeal of
uni oni zation to those presently unorgani zed, while at same time conferring
advant ages upon industrial unionismin ongoing battle with CIO; see al so Janes
M Burns, Congress on Trial: Legislative Process and the Adnministrative State
70-71 (1949) (suggesting that both AFL and Cl O were concerned only about union
protection and not about needs of nillions of |ow wage workers).

n150. See Jared Bernstein & Lawence Mshel, The Gowh of the Low Wage Labor
Mar ket : Who, What, and Wiy, 3 Kan. J.L. & Pub. Pol'y 12, 24 (1994) (citing
decline in union density as indicator of power shift away fromlabor and toward
enpl oyers).

nl51. See Steven Pearlstein, The M ni mum Wage Debate Rages, Wash. Post, Nat'l
Wly. Edition, Jan. 16, 1995, at 21 (detailing survey of 437 fast-food



restaurants in New Jersey when New Jersey was raising mnimumwage and near by
Pennsyl vani a was not, and finding that contrary to predictions of conventiona
econom ¢ theory, businesses in New Jersey did not lay off workers but added

enpl oyees whil e busi nesses in Pennsylvani a remai ned unchanged). Even those who
do not accept the conclusion that m ni num wage has no enpl oynment inpact concede
that the effect may well be | ess than was once thought. 1d.; see also Peter T.
Kilborn, A Cty Built on $ 4.25 an Hour, N Y. Tines, Feb. 12, 1995, at F1, F5
(stating that evidence collected in | owwage North Carolina commnity shows that
when m ni rum wage was | ast raised in 1990 and 1991, unenpl oynent rates actually
declined). As WIliam G eider, who acknow edges the potential for some job |oss,
not ed:

The straightforward effect of raising the mnimumwage i s not disputed anong
econom sts. Overall, it produces a net shift in inconmes fromenployers to

enpl oyees, from conpanies to workers. The secondary effect, if the wage floor is
raised significantly, is to push up wage levels for jobs that are above the

m ni mum but conpete for workers in the sane | abor pools.... Labor and business
bot h understand these effects well enough and that is why they will always be on
opposite sides of the question.

WIlliam Geider, Wio WII Tell the People: The Betrayal of Anerican Denocracy
195-96 (1992).

n152. See David E. Card & Alan B. Krueger, Myth and Measurenment: The New
Econoni cs of the M ni mum Wage 387-90 (1995) (concluding that increases in
m ni mum wage actually increase enpl oynment rates).

n153. 1d. The studies involved anal yses of three situations: (1) a review of
the inpact of the 1988 mnimumwage raise in California from$ 3.35 to $ 4. 25;
(2) a survey of over 100 fast-food restaurants in Texas before and after the
1991 raise in the federal mnimmwage from$ 3.80 to $ 4.25; and (3) a survey
of 410 fast-food restaurants in New Jersey and eastern Pennsyl vania both before
and after New Jersey raised its state mininumwage from$ 4.25 to $ 5.05 in
1992. 1d. at 388. The results were as follows: the raise in California had
little or no effect except for teenage enploynent, on which it had a slightly
positive effect; in Texas, federal m ni numwage increases were followed by
i ncreased enmpl oynment; and in the higher mni numwage state, New Jersey,
enpl oyment actual ly expanded in conparison to the | ower m ni mumwage In
Pennsyl vania. 1d. at 389-90. But see M ninum WAge: Republicans Say
Admi ni stration Abandoni ng Support for Key Study, Daily Lab. Rep. (BNA) No. 66,
at D-18 (Apr. 6, 1995) (criticizing survey techniques and concl usions of Card
and Krueger), available in LEXIS, BNA Library, DLABRT File.

nl54. 81 Cong. Rec. 7662-63 (1937) (statenent of Sen. Black). As Senator Hugo
Bl ack noted in 1937, the same argunents rai sed agai nst passage of the Fair Labor
St andards Act had been raised for quite sonme tinme against all efforts to inprove
the conditions of workers:

About a hundred years ago there was a considerabl e controversy in Engl and about
wages and hours. A great controversy arose over whether or not children of 8
years of age should be permtted to work for 15 hours a day, and whether or not
worren shoul d work 15 hours a day. There were those who said that if the hours of
| abor were reduced below 15 it woul d destroy English business; it would reduce
Engl and' s production; that it would nake England poor.... A historian witing
about the nmovenent in England to reduce the hours of labor from15 to 12 or from
12 to 10 for children working in factories, said: This nmovenent enjoyed the
synpathy of all nen except the manufacturers and the political econom sts of the
day.... At each further curtailnment of the working day, the latter denonstrated
in the nost positive manner that the proposed new limtation could not fail to
rob themof all possible profit, to raise the price of goods, to | ower wages,
and to ruin the export trade.

Id.; see also Excerpts from Departnent of Labor Materials on M ninum Wage
Rel eased at News Conference on Feb. 14, 1995, Daily Lab. Rep. (BNA) No. 31, at



D30 (Feb. 15, 1995) (noting that standard criticismof nininmmwage is that it
i ncreases enpl oyers' costs, thereby reduci ng enpl oyment opportunities),
available in LEXIS, BNA Library, DLABRT File).

nl55. Only a few states do not have some form of state m ni num wage. WIlis
J. Norlund, A Brief H story of the Fair Labor Standards Act, 39 Lab. L.J. 715,
715 (1988). As of 1988, 42 states, Guam Puerto Rico, and the Virgin Islands had
m ni nrum wage statutes. Id. Al abama, Arizona, Florida, |owa, Louisiana,
M ssi ssi ppi, Mssouri, South Carolina, and Tennessee did not have m ni num wage
statutes. Id. at 715 n.1. Currently, at |east 10 states have ni ni mum wages
hi gher than the federal standard of $ 4.25 per hour - Al aska, Connecticut, the
District of Colunbia, Hawaii, |owa, New Jersey, O egon, Rhode Island, Vernont,
and Washi ngton. Excerpts from Departnment of Labor Materials on M ni num Wage
Rel eased at News Conference on Feb. 14, 1995, Daily Lab. Rep. (BNA) No. 31, at
D- 30 (Feb. 15, 1995), available in LEXIS, BNA Library, DLABRT File. The
Massachusetts Legislature is currently considering raising its mnimumwage by $
1 per hour over 18 nonths, even though the governor nay veto any such
| egislation. Doris Sue Wng, House OK's M ni num Wage Hi ke, Boston d obe, June
20, 1995, at 41. New Hanpshire has considered raising the mninumwage to $ 5
per hour by 1997 and indexing it to inflation; however, its governor also raised
the possibility of a veto. King Opposed to M ni mum Wage Hi ke, Bangor Daily News,
Apr. 8, 1995, available in Westlaw, BANGORDN Dat abase.

In Wsconsin, the Service Enployees International Union (SEIU) filed a | aw
suit in 1993 agai nst the Wsconsin Department of |ndustry, Labor and Human
Rel ations, alleging that the current m ni numwage | aw does not conply with the
state law requiring the agency to set the mininumat a |evel high enough to
"enabl e the enpl oyee receiving it to maintain hinself or herself under
conditions consistent with his or her welfare." Wsconsin's M ni num Wage
Targeted in SEIU Lawsuit, Daily Lab. Rep. (BNA) No. 183, at D14 (Sept. 23,
1993), available in LEXIS, BNA Library, DLABRT File. The SEIU sought to have the
mnimmraised to $ 5.50 per hour. Id.

n156. See Jared Bernstein & Lawence Mshel, The Gowh of the Low Wage Labor
Mar ket : Who, What, and Wiy, 3 Kan. J.L. & Pub. Pol'y 12, 23 (1994) (noting that
real value of mininumwage fell steeply during 1980s). In 1992 dollars, the real
val ue of the mnimumwage in 1979 was $ 5.50 per hour. |Id. The real value of
t hat m ni rum wage dropped 30% by 1989. Id.

n157. 81 Cong. Rec. 4960 (1937) (statenment of Pres. Franklin D. Roosevelt).

nl58. See Tinothy J. Eifler, Comment, The Earned Income Tax Credit As a Tax
Expenditure: An Alternative to Traditional Wl fare Reform 28 U Rich. L. Rev.
701, 727-30 (1994) (denobnstrating constant decline in purchasing power of
m ni mum wage due to inflation). Eifler's conment provides an excellent table
conparing the statutory mni mumwage with inflation-adjusted 1992 doll ars,
illustrating that the mni numwage has fluctuated froma 1992-val ue high of $
5.78 per hour in 1967 when the wage was raised to $ 1.40 per hour, to a |low of $
3.68 i n 1988 when the wage was $ 3.35 per hour. Id. at 729; see also Ralph E
Smith & Bruce Vavrichek, The M ninum Wage: Its Relation to Incones and Poverty,
Mont hly Lab. Rev., June 1987, at 24, 24-29 (noting that purchasing power of
m ni mum wage has fluctuated considerably and was less in 1987 than at any tine
since md-1950s). For an illustrative exanple of the descendi ng val ue of the
nm ni mum wage since the 1960s, see Sar A Levitan et al., Wrking but Poor:
America's Contradiction 48 (1993).

n159. David Card & Al an B. Krueger, Myth and Measurenent: The Econom cs of
the M ninum Wage 394 (1995). Since 1949, the real value of the m ni mum wage has
varied wildly as a percentage of the average wage for nonagricul tural workers,
froma low of 31%in 1949, raised to 58%in 1950, and down again to 35%in 1989.
Ri chard B. MKenzie, The Tines Change: The M ni num Wage and the New York Tines 8
(1994).

n160. Notably, inflation did not pose the sane problemin the early years of
the FLSA that it does today; thus, inflation was not a part of the original
di scussi on:



Astoni shing as it may appear, the overall |evel of consumer prices by the end of
World War |1 was about the sane as it was in 1800. Consuner price increases
during this period were associated with wars or new gold di scoveries but were

al ways short-1lived. After each bout of inflation, prices fell sharply to their
"customary" levels. Since 1945, in contrast, the price level in the United
States has, al nobst without exception, steadily risen with marked acceleration in
the 1970s and early 1980s. In contrast with the overall price stability of the
1800- 1945 period, prices rose by about 460 percent from 1945 to 1983. Furt her
about three-quarters of this post-Wrld War Il inflation has occurred since
1970.

Wal  ace E. Hendricks & Lawence M Kahn, WAge |Indexation in the United States 1-
2 (1985).

Proponents of indexing the mininumwage nust answer the question of what the
wage shoul d be indexed to. Card and Krueger, who are | ukewarm on the idea of
i ndexi ng, have suggested that there are only two options: (1) the Consumer Price
Index (CPl); or (2) sonme percentage of the national average wage. David Card &
Al an B. Krueger, Myth and Measurenent: The New Econonics of the M ninum Wage
394-95 (1995). Card and Krueger argue that because the average wages for al
| ess-skilled workers have not kept up with the CPl, the mninumwould be
increasing at a rate faster than all other wages, which could have a |long-term
adverse enpl oynment inpact. Id. at 395. However, problens wth indexing the wage
to some percentage of the national wage could have sinmlar effects. Id.

The Earned Income Tax Credit (EITC) can also certainly work in a
conplimentary fashion with a rai sed and i ndexed m ni mum wage. Davi d El | wood
suggests a three-pronged approach in this regard. See David T. Ellwod, Poor
Support: Poverty in the American Famly 119-21 (1988) (suggesting raising and
i ndexi ng m ni nrum wage, increasing El TC, and increasing refundable child tax
credit). The m ni numwage adjustment nmakes it easier for the EITC to nove
famlies toward the poverty line. Rebecca M Bl ank, The Enpl oynment Strategy:
Public Policies to I ncrease Wirk and Earnings, in Confronting Poverty:
Prescriptions for Change 194 (Sheldon H. Danziger et al. eds., 1994). Low or
static m ni mum wages increase pressure on the EITC, and Bl ank suggests that
| ower m ni rum wages woul d nean that the EITC woul d have to be nuch | arger to be
effective. Id. at 194-95. For exanple, the increase in the EITC could be
acconpl i shed by maki ng the "phaseout" of the EITC rmuch higher. Id. at 195.

Sonme conment at ors have even suggested that the EITCis nore effective relief
for | owwage workers than raising the mnimumwage. Tinothy J. Eifler, Coment,
The Earned Income Tax Credit As a Tax Expenditure: An Alternative to Traditiona
Wl fare, 28 U. Rich. L. Rev. 701, 737-38 (1994) (arguing that EITCis nore
targeted nethod of increasing standard of living for | owwage workers because it
causes no unenpl oynment, excludes teenagers, and targets poor famly units rather
than individual earners). Qthers argue for a negative incone tax or a wage
subsi dy. See Jonathan B. Forman, |nproving the Earned Incone Credit: Transition
to a Wage Subsidy Credit for the Wrking Poor, 16 Fla. St. U L. Rev. 41, 77-89
(1988) (criticizing history of earned-incone credit and reconmendi ng negative
i ncome tax to aid working poor).

nl6l. There are several recent articles analyzing the economc and politica
di mensi ons of indexing. See, e.g., Pablo E. Guidotti, Wage and Public Debt
I ndexation, 40 Int'l Mnetary Fund Staff Papers 237 passim (1993) (anal yzing
rel ati onshi p between wage i ndexation options chosen by private sector and public
debt indexation options chosen by government); Edi Karni, On Optinmal Wage
I ndexation, 91 J. Pol. Econ. 282 passim (1983) (denonstrating that
i mpl ement ati on of optimal indexation schemes i s capable of elimnating friction
caused by contracting for services in advance by duplicating equilibriumthat
exi sts when services are contracted for after stochastic disturbances are
realized).

nl62. See Wallace E. Hendricks & Lawence M Kahn, \Wage |Indexation in the
United States: Cola or Uncola 65 (1985) (describing history of social security



i ndexation and noting that rising percentage of population at retirenent age has
put strain on system.

nl63. 1d.

nl64. See id. at 15-28 (detailing history of Anerica's early experience with
i ndexation from 1880 to 1950).

nle5. 1d. at 18.

nl66. Wallace E. Hendricks & Lawence M Kahn, Wage I ndexation in the United
States: Cola or Uncola 17 (1985). Not all cost-of-living increases are indexed
to the CPI. As Hendricks & Kahn noted, "the formula relating inflation to wage
i ncreases varies, as do the timng of reviews, the presence of mninum or
maxi mum adj ust ments, the definition of price indices, and the inclusion of Cola
paynents in the base wage." I1d. at 240.

nl67. See id. (noting that Bureau of Labor Statistics data was prinmary source
of cost-of-living informati on when wages were first indexed to prices).

n168. Business Praises Cinton's Decision to Delay Push for M ni mum Wage
Increase, Daily Lab. Rep. (BNA) No. 109, at D-4 (June 9, 1993), available in
LEXI'S, BNA Library, DLABRT File.

n169. dinton Challenged on Indexing the M nimum Wage, U S. Newswire, Jan
13, 1995, available in Wstlaw, USNWSW Dat abase; see Kevin G Sal wen, Busi ness
Groups Prepare to Square off Against Cinton on M nimmWage |ssue, Vll St. J.
Feb. 8, 1993, at A2 (noting business opposition to Cinton's proposed increase
of m ni mum wage) .

nl170. dinton Challenged on Indexing the M nimum Wage, U. S. Newswi re, Jan
13, 1995 (quoting Richard Berman, Executive Director, Enploynent Policies
Institute Foundation), available in Wstlaw, USNASW Dat abase.

nl71. In 1986, House Bill 4493 was introduced to raise and index the m ninum
wage. See 132 Cong. Rec. H1,597-02 (daily ed. Mar. 25, 1986) (statenment of Rep.
Bi aggi ) (introducing House Bill 4493 to raise and i ndex m ni num wage); see al so

133 Cong. Rec. H101-01, H37401 (daily ed. Jan. 6, 1987) (statenent of Rep.
Biaggi) (introducing additional bills to increase and iIndex m ni mum wage). House
Bill 692, the Livable Wage Act of 1993, proposed raising the mninmmwage to $
5.50 and indexing it for inflation. 139 Cong. Rec. H2133-03 (daily ed. Apr. 29,
1993) (statenent of Rep. Sanders). House Bill 363, the Fam |y Foundation Act,
proposed in 1995, would raise the mnimmwage from$ 4.25 to $ 5.50 and i ndex
it for inflation. 141 Cong. Rec. H6682-08 (daily ed. June 30, 1995) (statenent
of Rep. Filner).

nl72. See Richard B. MKenzie, Tinmes Change: The M ni mum Wage and the New
York Times 52 (1994) (noting that union officials and denocratic nmenbers of
Congress favored i ndexed mi ni mum wage because of costs required to get preceding
M ni mum wage i ncreases).

nl173. See Keith Krehbiel & Douglas Rivers, The Analysis of Committee Power:
An Application to Senate Voting on the M ni mum Wage, 32 Am J. Pol. Sci. 1151
1159 (1988) (noting that although President Carter and uni ons both favored wage
i ndexation, Carter's proposal fell short of |abor's expectations).

nl74. Richard B. MKenzie, Tinmes Change: The M ni num Wage and the New York
Tines 52 (1994).

nl75. See Fair Labor Standards Act Anendnents of 1977, Pub. L. No. 95-151
2(a)-(d), 91 Stat. 1245, 1245-46 (codified as anmended at 29 U. S.C. 206 (1994))
(listing anpbunts of four-step increase). The four-step increase in mnimum wages
was described by Senator John Tower as "back door indexing." Keith Krehbiel &
Dougl as Rivers, The Analysis of Conmittee Power: An Application to Senate Voting
on the M ni num Wage, 32 Am J. Pol. Sci. 1151, 1161 (1988) (quoting Sen. Tower).
Al t hough Krehbi el and Rivers concluded that the four-step increase was not
i ndexing and that it actually substantially under conpensated for inflation
they determined that indexing was not politically viable at the tine. Id.



nl76. Fair Labor Standards Act Amendnents of 1977, Pub. L. No. 95-151, 2(e),
91 Stat. 1245, 1246-49 (codified as anmended at 29 U.S.C. 204 (1994)) (providing
for establishment of M ni mum Wage Study Commi ssion to exam ne, anong ot her
items, inflationary and enpl oyment inpact of increasing or indexing ninimm
wage) .

nl77. Id.

nl178. M ni num WAge Study Conmi ssion, 1 Report of the M ninum Wage Study
Conmi ssion 84 (1981).

nl79. S. 837, 100th Cong., 2d Sess. (1988).

n180. See Marvin H. Kosters, M ninmum Wages: A Deeper Look at "50s and "60s,
wall St. J., Cct. 19, 1987, at 30 (explaining that Kennedy-Hawkins bill would
i ncrease m ni mumwage from$ 3.35 to $ 4.65), available in Wstlaw, WsJ]
Dat abase. But cf. J.D. Foster, A Better Alternative to a H gher M ni num Wage,
wall St. J., Mar. 3, 1988, at 16 (suggesting that Kennedy-Hawkins bill would
primarily cause job | osses anbng econom cal ly di sadvantaged), available in
West | aw, WSJ Dat abase.

n181. See 135 Cong. Rec. S14,707-05 (daily ed. Nov. 6, 1989) (statenent of
Sen. Kennedy) (reporting debates in Senate on proposed m ni numwage bill).

n182. See 135 Cong. Rec. S14,707-05, S14,713 (daily ed. Nov. 6, 1989)
(statement of Sen. Mtchell) (urging adoption of m ni mum wage conproni se
| egi slation); see also Frank Swoboda, M ni mum Wage: A Denocratic Conflict:
Infighting in Those Centers on Size of Increase, Link to Inflation, Wash. Post,
Feb. 29, 1988, at Al5 (noting debate in Legislature over increase in mninum
wage and efforts to keep bill alive).

n183. S. 562, 103d Cong., 1st Sess. (1993).

n184. See 139 Cong. Rec. S2,778 (daily ed. Mar. 11, 1993) (staterment of Sen
Wel [ stone) (introducing bill to amend Fair Labor Standards Act to increase and
i ndex m ni nrum wage) .

n185. 139 Cong. Rec. S2,779, S2,780 (daily ed. Mar. 11, 1993) (statenent of
Sen. \Wél | stone).

n186. Id.

nl187. There appear to be no realistic chances for passage of m ni nrumwage
i ndexation prior to the presidential and congressional elections of 1996;
however, the idea of indexing remains alive and will certainly be revisited if
| abor and its allies ever regain their wani ng congressional clout.

n188. 81 Cong. Rec. 4960 (1937) (statenment of Pres. Franklin D. Roosevelt).

n189. Nat'|l Conference of Catholic Bishops, Pastoral Letter, Economnmic Justice
for All: Catholic Social Teaching and the U. S. Econony 36 (1986). The Pastora
Letter recogni zed the mutual, social-justice obligations of productivity on the
part of the individual and society:

Social justice inplies that persons have an obligation to be active and
productive participants in the life of society and that society has a duty to
enable themto participate in this way.... The meaning of social justice also

i ncludes a duty to organi ze econom ¢ and social institutions so that people can
contribute to society in ways that respect their freedomand the dignity of
their labor.... Economic conditions that |eave |arge nunbers of able people
unenpl oyed, underenpl oyed, or enployed in dehumani zing conditions fail to neet
t he convergi ng demands on these three forms of basic justice.

Id.
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