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There is also another article I saw today where a constituent had
contacted one of the representatives, a Democrat representative here
in this Chamber, Representative Barney Frank. Barney Frank was
able to go and talk to the right people and get this dealership back
open. Is that what we have come to in this country, that rather than a
private business with a private contract with another private
corporation, they're no longer able to work out their agreements
because, as columnist Michael Barone has called, he said, now we've
moved into the realm of gangster government. We have gangster
government when the Federal Government has set up a new cartel and
private businesses now have to go begging with their hand out to their
local-hopefully well politically connected-Congressman or their
Senator so they can buy a peace offering for that local business. Is
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that the kind of country we are going to have in the future?t

I. INTRODUCTION

The above-referenced excerpt from House Congresswoman Michelle
2Bachman's speech became an instant YouTube sensation. It expressed

concern over the expansion of the federal government into the private sector
and the effect that relationships between constituents and politicians may
have on fair business practices. Representative Bachman characterized
such phenomena as "gangster government." 3 While the actions she spoke
of are not illegal, the line of legality tends to blur as overzealous business
professionals seek to create advantageous circumstances by manipulating
the political system. Many of the actions taken by such professionals could
lead to civil liability for a variety of common law tort claims. However, the
Noerr-Pennington4 doctrine shields these professionals from liability in
antitrust claims.

In Astoria Entertainment, Inc. v. Debartolo,5 the Louisiana Supreme
Court determined for the first time whether the Noerr-Pennington doctrine
applied to Louisiana state law claims. 6  Specifically, the issue before the
court was whether Noerr-Pennington entitled the defendants to immunity
from civil liability for illegal actions concerning the application process for

7river boat gaming licenses in Louisiana. The Astoria court declined to

1. Not Learning From History: Hearing on H. R. 5.515 Before the H Comm. on the
Judiciary, 111th Cong. 6397-98 (2009) [hereinafter Hearing] (statement of Rep. Michelle
Bachman).

2. On October 21, 2009, the video had been viewed 1,797,527 times. For a current count, see
YouTube, Now We Have A Total Gangster Government, http://www.youtube.com/watch?v=thR-
lVuztlY (last visited March 2, 2010).

3. Hearing, supra note 1 (statement of Rep. Michelle Bachman). Representative Bachman
borrows this term from an article written by columnist Michael Barone. See Michael Barone,
Property Rights Trumped by UA W in First Episode of Gangster Government, INVESTORS.COM,
May 7, 2009, http://www.investors.com/NewsandAnalysis/Aricle.aspx?id=476235.

4. The Noerr-Pennington doctrine protects private individuals that petition the government
from liability for claims brought under the Sherman Act. The doctrine was first articulated by the
United States Supreme Court in Eastern Railroad Presidents Conference v. Noerr Motor Freight,
Inc., 365 U.S. 127 (1961). For a discussion of the Noerr-Pennington doctrine, see Daniel J.
Davis, The Fraud Exception to the Noerr-Pennington Doctrine in Judicial and Administrative
Proceedings, 69 U. CHI. L. REV. 325 (2002) (discussing the need for fraud exceptions in anti-trust
cases) and Robert A. Zauzmer, The Misapplication of the Noerr-Pennington Doctrine in Non-
Antitrust Right to Petition Cases, 36 STAN. L. REv. 1243 (1984) (discussing the use of Noerr-
Pennington doctrine by various courts).

5. Astoria Entm't, Inc. v. Debartolo, 2008-1093 (La. 5/22/09); 12 So. 3d 956.
6. Astoria, p. 10; 12 So. 3d at 963 ("This court has never directly considered the application

of Noerr-Pennington in our state courts.").
7. Id.
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8extend Noerr-Pennington liability to Louisiana tort claims.

This Note asserts that the Noerr-Pennington doctrine is based on an
interpretation of the Sherman Act9 and should not be applied outside of
federal antitrust law. 0 Accordingly, state courts deciding state law tort
claims should not grant defendants Noerr-Pennington immunity from such
claims. Instead, any immunity defendants may validly assert should stem
from the First Amendment and receive the traditional First Amendment
balancing analysis.

While Astoria reached the correct outcome and can be construed to
support this view, its explicit terms fail to precisely describe Noerr-
Pennington's scope and applicability to Louisiana law claims.
Consequently, the decision is in jeopardy of being misapplied by lower
courts and could result in an overly broad grant of immunity to defendants
who allege government petitioning.

In Part II, this Note describes the facts and holding of Astoria. Part III
traces the development of the Noerr-Pennington doctrine, first explaining
its scope and limitations as defined by Noerr and subsequent United States
Supreme Court decisions. Next, the Note chronicles the doctrine's
expansion in lower federal courts and state supreme courts beyond antitrust
claims and eventually into state law tort claims. The Note then examines
some of the debate that surrounds such expanded use of the doctrine.
Finally, Part VI ends with an analysis of the Astoria court's decision and
concludes that despite reaching the proper outcome, the court should have
defined the scope of Noerr-Pennington more clearly before incorporating it
into Louisiana law.

II. FACTS AND HOLDING

The litigation in Astoria stems from allegations of corruption in the
river boat gaming application process.I' Astoria Entertainment, Inc.
(Astoria) originally filed suit in federal district court, alleging violations of

8. Astoria Entm't, Inc. v. Debartolo, 2008-1093, p. 17-18 (La. 5/22/09); 12 So. 3d 956, 967.

9. 15 U.S.C. §§ 1-40 (2006).

10. See discussion supra Part III.

11. Astoria, p. 3; 12 So. 3d at 958-59. The 1991 Louisiana Riverboat Economic Development
and Gaming Control Act regulated the process by which parties were awarded riverboat gaming
licenses. Astoria, p. 3; 12 So. 3d at 958. The Act created the Riverboat Gaming Commission,
which required any perspective riverboat operator to obtain from the commission a Certificate of
Preliminary Approval. Astoria, p. 3; 12 So. 3d at 959. Astoria alleged that it was not awarded a
gaming license because of corruption of the process by the defendants. Astoria, p. 1-2; 12 So. 3d
at 958.
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the Racketeer Influenced and Corrupt Organizations Act (RICO). t2 Astoria
named numerous defendants.13 The action was stayed pending resolution of
the criminal proceeding United States v. Edwin Edwards.14 Upon resolution
of the Edwards case, the stay was lifted and Astoria filed an amended
complaint, alleging violations of the Sherman and Clayton Antitrust Acts,
and various Louisiana state law claims. 15 The court dismissed Astoria's
federal claims with prejudice, holding that the Noerr-Pennington doctrine
entitled all defendants to immunity from the antitrust claims and that the
RICO cause of action was barred by the statute of limitations. 16

Additionally, the court dismissed Astoria's state law claims without
prejudice, explaining that its dismissal of Astoria's federal claims deprived
the court of subject matter jurisdiction over the state law claims.17

Thereafter, Astoria filed suit against defendants DeBartolo and Guidry
in state court on December 1, 1998, for damages arising out of "the
intentional and/or corru8t practices which permeated the riverboat gaming
licensing process. . . ." Astoria alleged that the defendants made illegal
payments to former Governor Edwin Edwards in exchange for his help in
attaining gaming licenses.' 9 Furthermore, Astoria contended that it would

12. Astoria Entm't, Inc. v. Edwards, 159 F. Supp. 2d 303, 308 (E.D. La. 2001), aff'd, 57 Fed.

Appx. 211 (5th Cir. 2003). To read RICO in full, see 18 U.S.C. §§ 1961-1968 (2006).

13. Astoria Entm't, 159 F. Supp. 2d at 308. In its original complaint, Astoria named as

defendants: Edwin Edwards, Edward DeBartolo, Jr., DeBartolo Entertainment Louisiana Gaming,
Inc., Hollywood Casino Corp., Stephen Edwards, Andrew Martin, Cecil Brown, Bobby Johnson,

Gregory Tarver, Robert Guidry, Treasure Chest Casino, LLC, Boyd Kenner, Inc., Louisiana
Gaming Enterprises, Inc., Robert List, Hollywood Park, Inc., Sam Gilliam, Floyd Landry, Gia
Kosmitis, Dr. Lewis James, Veronica Henry, and Barton Conradi. Id. The plaintiff voluntarily
dismissed all defendants except Edwin Edwards, Edward DeBartolo, Stephen Edwards, Andrew
Martin, and Robert Guidry. Id.

14. Astoria Entm 't, 159 F. Supp. 2d at 308. Governor Edwin Edwards was found criminally

guilty of extortion, mail and wire fraud, money laundering, making false statements, and RICO
violations. United States v. Edwards, 303 F.3d 606 (5th Cir. 2002).

15. Astoria Entr 't, 159 F. Supp. 2d at 308. Astoria's amended complaint alleged four state

law claims: (1) Civil Conspiracy to Corrupt the Riverboat Gaming Licensing Process and to
Eliminate Competition, Corruption of Riverboat Gaming Process, (2) Violation of Louisiana

Antitrust Laws, (3) Violations of the Unfair Trade Practices Act, and (4) Abuse of Privilege to
Practice Law. Id. at 309.

16. Astoria Entm't, Inc. v. Edwards, 159 F. Supp. 2d 303, 325, 328 (E.D. La. 2001), aff'd, 57
Fed. Appx. 211 (5th Cir. 2003).

17. Id. at 328.

18. Astoria Entm't, Inc. v. DeBartolo, 2007-1519, p. I (La. App. 4 Cir. 6/27/08), 988 So. 2d

832, 834 (per curiam), rev'd, 2008-1093 (La. 5/22/09); 12 So. 3d 956. Specifically, the plaintiffs
sued on the following theories: intentional interference with economic advantage and/or
prospective economic advantage; unjust enrichment; civil conspiracy; fraud; and other state unfair
trade practices claims. Astoria, p. 2; 988 So. 2d at 834.

19. Astoria Entm't, Inc. v. DeBartolo, 2008-1093, p. 4 (La. 5/22/09); 12 So. 3d 956, 959.
Astoria claims that because of these illegal payments, it was deprived of a fair opportunity to
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have received a gaming license but for the defendants' corrupt actions.2°

The defendants filed an unsuccessful motion to dismiss for failure to state a
claim and appealed the trial court's denial of their motion.2

, On appeal, the
Fourth Circuit Court of Appeal raised the issue of Noerr-Pennington
immunity sua sponte, and after finding the doctrine applicable, it dismissed
Astoria's claims.22 However, the Louisiana Supreme Court vacated that
decision, holding that such immunity must be pled as an affirmative defense• • 23
and remanding the case for further proceedings. The defendants then pled
immunity and filed a motion for summary judgment, which was granted by

24the trial court. The appeallate court affirmed the trial court, finding that
25the Noerr-Pennington doctrine was dispositive.

26
The Louisiana Supreme Court accepted the case on appeal yet again.

Astoria contended that the lower courts inappropriately extended the
doctrine to illegitimate petitioning beyond the First Amendment's
protection and that the defendants should not be given Noerr-Pennington
protection. 27  In contrast, the defendants asserted that the doctrine is not
limited to legitimate petitioning but applies broadly to any attempts to
influence government actions. In resolving the issue, the Louisiana
Supreme Court held that the defendants' illegal actions were not protected

29by the Noerr-Pennington doctrine.

obtain a license. Id.
20. Astoria Entm't, Inc. v. DeBartolo, 2008-1093, p. 4 (La. 5/22/09); 12 So. 3d 956, 959.
21. Astoria Entm't, Inc. v. DeBartolo, 2007-1519, p. 1-2 (La. App. 4 Cir. 6/27/08), 988 So. 2d

832, 834 (per curiam), rev'd, 2008-1093 (La. 5/22/09); 12 So. 3d 956. Until 1988, Louisiana state
law did not provide a remedy for tortious interference with a contract. See generally 9 to 5
Fashions, Inc. v. Spumey, 538 So. 2d 228 (La. 1988). In Spurney, the Louisiana Supreme Court
abrogated the bar on such claims, relying on La. Civ. Code art. 2315, which provides that
"[e]very act whatever of man that causes damage to another obliges him by whose fault it
happened to repair it." Id. at 231 (citing LA. CiV. CODE art. 2315(A) (1997)).

22. Astoria Entm't, Inc. v. DeBartolo, 2007-1519, p. 1-2 (La. App. 4 Cir. 6/27/08), 988 So. 2d
832, 834-35 (per curiam), rev'd, 2008-1093 (La. 5/22/09); 12 So. 3d 956.

23. Astoria Entm't Inc. v. DeBartolo, 2004-2472 (La. 1/7/05); 891 So. 2d 687.
24. See Astoria Entm't Inc. v. DeBartolo, 2008-1093, p. 4 (La. 5/22/09); 12 So. 3d 956, 960.

The trial court found that it was bound by the appellate court's previous decision holding that was
vacated. See id.

25. Astoria Entm't, Inc. v. DeBartolo, 2007-1519, p. 3-5 (La. App. 4 Cir. 6/27/08); 988 So. 2d
832, 834-36, rev'd, 2008-1093 (La. 5/22/09); 12 So. 3d 956; see also Astoria, p. 5; 12 So. 3d at
960 ("While the court of appeal agreed... that its previous vacated decision was not law of the
case and had no force or effect, the court of appeal again found, as a matter of law, that the Noerr-
Pennington doctrine was dispostive.").

26. Astoria Entm't, Inc. v. DeBartolo, 2008-1960 (La. 10/31/08); 993 So. 2d 221.
27. Astoria, p. 8; 12 So. 3d at 962.
28. Astoria, p. 8-9; 12 So. 3d at 962-63.
29. Astoria, p. 17; 12 So. 3d 956, 960, 967 ("[W]e find no reason to give the defendants'

illegal actions... constitutional protection. In our view, while the Supreme Court has chosen to
cast a wide net of protection afforded by Noerr-Pennington, this net should not be expanded to
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III. BACKGROUND

The Noerr-Pennington doctrine was developed in a line of U.S.
Supreme Court cases concerning claims arising under federal antitrust
law.30  The doctrine essentially provides that private entities engaged in
group efforts to influence government actions are immune from liability in
Sherman Act antitrust claims.3' The doctrine is originally derived from the
Supreme Court's interpretation of the applicability of the Sherman Act in
Eastern Railroad Presidents Conference v. Noerr,32 but subsequent
decisions increasingly gave weight to the First Amendment right to petition,

33thus imputing to the doctrine a constitutional prong.

These later and arguably constitutionally based decisions led lower
federal courts to extend the doctrine beyond the antitrust context, although.... 34

these applications have never received Supreme Court affirmation.
Additionally, many state courts have adopted the doctrine and applied it to
state law tort claims. 35  The practice by state courts of applying Noerr-
Pennington to state law tort claims has led to debate over the doctrine's
applicability outside the scope of Sherman Act claims and the proper
underlying rationale of the doctrine. This section summarizes this debate
and the Noerr-Pennington doctrine's evolution in the Supreme Court, lower
federal courts, and state courts.

A. NOERR-PENNINGTON: CREATION AND SCOPE

The Noerr-Pennington doctrine was first articulated in the United
States Supreme Court's decision, Eastern Railroad Presidents Conference
v. Noerr Motor Freight, Inc.36  The Noerr case arose from a dispute
between the trucking (plaintiff) and railroad (defendant) industries in which
the defendant launched a publicity campaign designed to influence
legislation that would ultimately harm the trucking industry. 7 The plaintiff

protect illegal activity, especially in claims that arise outside of the scope of antitrust laws.").

30. See Joseph B. Maher, Survival of the Common Law Abuse of Process Tort in the Face of a
Noerr-Pennington Defense, 65 U. CHI. L. REv. 627, 630-36 (1998) (discussing the origin and
development of the Noerr-Pennington doctrine).

31. See id. at 630.
32. E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 144-45 (1961);

see also Maher, supra note 30, at 631-32.
33. See, e.g., Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510-12 (1972); see

also Maher, supra note 30, at 632 (discussing the effect of California Motors on lower court
interpretations of the Noerr-Pennington doctrine).

34. See infra Part III.B.

35. See Maher, supra note 30, at 636-40 (discussing the various ways state courts apply
Noerr-Pennington doctrine).

36. Noerr, 365 U.S. at 136-40.

37. Id. at 129. The railroad companies' campaign included characterizing the trucking
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brought claims under sections 1 and 2 of the Sherman Act, 38 alleging that
the defendant's actions amounted to a conspiracy to restrain trade and to
create a monopoly.39 The alleged conduct appeared to fit squarely within
the Sherman Act's sweeping prohibition of any conspiracies to restrain

40 41trade. However, the Court ruled to the contrary.

Narrowly construing the statute's broad language to be consistent with
legislative intent, the Court held that the Sherman Act did not provide for
an antitrust violation where multiple parties collectively attempt to
influence the legislature to take actions which would lead to a monopoly,

42even if undertaken with anticompetitive intent. The Court held that the
Sherman Act was not meant to regulate politics but to regulate business,
and that it "does not prohibit two or more persons from associating together
in an attempt to persuade the legislature or the executive to take particular
action with respect to a law that would produce a restraint or monopoly."43

When "monopolization is the result of valid governmental action,"4 no
claim can be made out under the Sherman Act. The Court distinguished
this type of monopoly from the monopolies created when parties restrict
trade freedom through unfair practices such as price-fixing arrangements

46and market-division agreements. According to the Court, to characterize
such attempts to influence government action as Sherman Act violations
would "impair the power of the government to take actions through its
legislature and executive that operate to restrain trade. 47

Moreover, the Noerr Court noted that to interpret the Sherman Act in
such a way as to prohibit entities from seeking favorable legislation may

industry as destroying roads by ignoring speed and weight limits. Id. at 131.
38. 15 U.S.C. §§ 1-2 (2006). Section 1 of the Sherman Act establishes that "[e]very contract,

combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is declared to be illegal." Id. § 1. Section 2 of
the Sherman Act establishes that "[e]very person who shall monopolize, or attempt to monopolize,
or combine or conspire with any other person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign nations, shall be deemed guilty of a felony..
. ." Id. § 2.

39. E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 129 (1961).
40. See 15 U.S.C. §§ 1-2 (2006).
41. Noerr, 365 U.S. at 145.

42. Id. at 136-40.
43. Id. at 136. In two subsequent decisions, United Mine Workers of America v. Pennington,

381 U.S. 657 (1965) and California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508
(1972), the Court extended the doctrine to cover petitioning the executive for the enforcement of
laws and petitioning a court or administrative body.

44. Noerr, 365 U.S. at 136.
45. Id. (citing United States v. Rock Royal Co-op., Inc., 307 U.S. 533 (1939)).
46. Id. (citing Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940)).

47. Id. at 136-37.
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48cause a conflict with the First Amendment right to petition. Thus, the
decision implied that the First Amendment could protect conduct prohibited
by statute. However, the decision did not reach the parties' constitutional
rights, whatever they may have been, because the Court interpreted the
statute to not make such conduct illegal.49  In explicit terms, the Court
relegated its decision to the construction of the Sherman Act, which alone
precluded the claims, explaining that "[b]ecause of the view we take of the
proper construction of the Sherman Act, we find it unnecessary to consider
any of these other defenses. 5 ° This statement supports the view that the
immunity established in Noerr is available because the Sherman Act itself
does not reach the type of behavior alleged in Noerr and therefore, does not
provide a cause of action.5' Nevertheless, the Court's passing mention of
the First Amendment caused confusion with respect to Noerr's scope and
provided later courts with ammunition to support findings that the doctrine
was rooted in the First Amendment.52

The Noerr Court added another layer of confusion with its discussion
of sham petitioning. 53 The Court declared in dicta that the application of
the Sherman Act would be justified when a party's actions directed toward
influencing government action were undertaken solely to interfere with a
competitor's business relationships. 54  Such actions constitute sham
petitioning. 5

Because the Court's decision was based on a conclusion that the
alleged behavior was not within behavior prohibited by the Sherman Act,
its discussion of sham petitioning was merely a reference to the type of
hypothetical behavior that the Sherman Act could regulate. The Court
noted that "[t]here may be situations in which a publicity campaign,

48. E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 137-38 (1961)
("[S]uch a construction of the Sherman Act would raise important constitutional questions. The
right of petition is one of the freedoms protected by the Bill of Rights, and we cannot... lightly
impute to Congress an intent to invade these freedoms.").

49. Id. at 132 n.6.

50. Id.
51. See Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972)

(characterizing Noerr as essentially a failure to allege a "cause of action" case).
52. See, e.g., Video Int'l Prod., Inc. v. Warner-Amex Cable Commc'ns, Inc., 858 F.2d 1075,

1084 (5th Cir. 1998) (stating that the Noerr-Pennington doctrine protects First Amendment right
to petition in a common-law tortious interference claim); Gorman Towers, Inc. v. Bogoslavsky,
626 F.2d 607, 614-15 (8th Cir. 1980) (granting immunity to section 1983 claims on the rationale
that Noerr created an absolute privilege for the right to petition).

53. Noerr, 365 U.S. at 144-45. As later decisions morphed the Noerr decision into a doctrine,
sham petitioning became known as the "sham exception." See 10 EARL W. KINTNER & JOSEPH P.
BAUER, FEDERAL ANTITRUST LAW § 77.4 (1994).

54. Noerr, 365 U.S. at 144.
55. E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 144 (1961).
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ostensibly directed toward influencing governmental action, is a mere sham
to cover what is actually nothing more than an attempt to interfere directly
with the business relationships of a competitor and the application of the
Sherman Act would be justified. 5 6 To be sure, the Court was providing a
hypothetical of the type of alleged activity that would adequately state a
claim under the Sherman Act.

To understand how the Noerr-Pennington doctrine expanded in
subsequent decisions, a summary of the Noerr decision's parameters is
useful. First, the Court determined the necessary issue of the case by
interpreting the language of the Sherman Act.57 It unequivocally stated that•. • 58

the statute failed to encompass governmental petitioning. Second, the
Court discussed the First Amendment and sham petitioning in dicta. 9

Because such discussions arose in dicta, the decision established no rights
of the litigants in either the Constitution or the Sherman Act. Finally,
nowhere in the opinion does the Court mention "immunity" nor does
"exception to any immunity" surface. If the decision had been applied
within these limits by subsequent courts, it would have remained a narrow
and clear precedent that described the scope of the Sherman Act. Instead,
subsequent courts would ultimately reconfigure the decision into an
immunity-conferring doctrine rooted in the Constitution and providing for
nearly impenetrable immunity from any law if the alleged behavior could
be conceived of as petitioning the government.

The first step in this evolution came in United Mine Workers v.
Pennington.61 In Pennington, the Court considered a dispute over a labor
union's governmental petitioning in restraint of trade.62 A coal company
alleged that the coal labor union petitioned the Secretary of Labor to
establish minimum wage benefits for its workers, making it impossible for

63
smaller coal companies to compete. The Pennington Court stated that
"Noerr shields from the Sherman Act a concerted effort to influence public
officials regardless of intent of purpose." 64 The Pennington Court's use of
the word "shield" twists the Noerr holding to imply some type of inherent
protection rather than adhering to Noerr's original finding-that the alleged

56. E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 144 (1961).

57. Id. at 136-40.

58. Id. at 136.

59. Id. at 136-38, 144-45.

60. See generally Noerr, 365 U.S. 127.

61. United Mine Workers v. Pennington, 381 U.S. 657 (1965).

62. Id. at 659-60.
63. Id. at 660.

64. Id. at 670.
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behavior simply was not regulated by the Sherman Act. 65

The consequence of the Court's deviation from the original Noerr
decision was illustrated further in California Motor Transport Co. v.

66
Trucking Unlimited. In California Motor, the Court considered
allegations that a group of highway carriers conspired to monopolize good

67transportation by restricting access to regulatory agencies and courts. The
Court analogized the instant case to Noerr, noting that the Noerr Court
found that no cause of action could be alleged under the Sherman Act
"insofar as it was predicated upon mere attempts to influence the
Legislative Branch for the passage of laws or the Executive Branch for their
enforcement."'68  The California Motor Court explained that the Noerr
decision rested on two grounds: the Sherman Act and the First Amendment
right to petition.69  Despite characterizing the Noerr decision as having
roots in the First Amendment, the California Motor Court emphasized the
Noerr decision's reliance on finding that the intent of the Sherman Act was
not to outlaw group petitioning of the government, regardless of any anti-
competitive intent. Nevertheless, the California Motor Court's discussion
of First Amendment rights and Noerr's sham petitioning exception created
confusion as to how the Noerr-Pennington doctrine should be applied.7'

The California Motor Court's decision represents the first time any
72court depicted Noerr as being rooted in the right to petition. Later courts

would rely on this language to conclude that Noerr provided an inherent
constitutional immunity from antitrust laws. However, Noerr was never
meant to provide immunity. Noerr stood for the proposition that the
antitrust laws did not regulate political behavior-government petitioning-
but regulated business behavior and thus no claim could be made out under
antitrust laws for actions taken within the political realm, regardless of

65. See E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 136 (1961)
("Sherman Act does not prohibit two or more persons from associating together in an attempt to
persuade the legislature or the executive to take particular action with respect to a law that would
produce a restraint or a monopoly.").

66. Cal. Motor Transp, Co. v. Trucking Unlimited, 404 U.S. 508 (1972).
67. Id. at 509.
68. Id. at 509-10.
69. Id. at 510 (citing Noerr, 365 U.S. at 137-38).
70. Id. at 510-11. The court opined:

We conclude that it would be destructive of rights of association and of petition to hold that
groups with common interests may not, without violating the antitrust laws, use the channels
and procedures of state and federal agencies and courts to advocate their causes and points of
view respecting resolution of their business and economic interests vis-A-vis their
competitors.

Id. (emphasis added).
71. Cal. Motor Transp, 404 U.S. at 512-13.

72. Id.
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whether those actions were taken with the type of anticompetitive intent
requisite of antitrust violations. The ambiguity thus created by the
California Motor Court may appear inconsequential regarding antitrust
claims, but it can have substantial consequences when the Noerr-
Pennington doctrine and its purported immunity is applied to claims arising
out of different statutes.

In Allied Tube & Conduit Corp. v. Indian Head, Inc.,7 4 the progression
to absolute immunity was completed. In explaining Noerr's effect, the
Court stated that it afforded "absolute immunity from antitrust liability for.

anticompetitive restraint" to those urging governmental action.
Characterizing Noerr as providing "absolute immunity" presents significant
problems. Absolute immunity implies that a party is immune from suit
altogether. However, Noerr has been interpreted by some circuit courts as
an affirmative defense that only protects litigants from antitrust liability.77

If true, then the Noerr-Pennington doctrine should have no application
outside of antitrust claims. The problem arises when the Noerr-Pennington
doctrine is applied to such non-antitrust claims and maintains the "absolute
immunity" label. 78 The Noerr-Pennington doctrine has been applied as an
absolute immunity to any action that could perceivably be characterized as
government petitioning. This application is troublesome considering that

73. See generally E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127
(1961).

74. Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988).

75. Id. at 499-500.
76. "The Parker v. Brown state action doctrine, like the doctrine of qualified immunity, is

'interpreted to create an immunity from suit and not just from judgment to spare state officials the
burdens and uncertainties of the litigation itself as well as the cost of an adverse judgment."'
Acoustic Systems, Inc., v. Wenger Corp., 207 F.3d 287, 293-94 (5th Cir. 2000) (distinguishing
Noerr-Pennington immunity from the absolute immunity provided by the state action doctrine)
(citing Segni v. Commercial Office of Spain, 816 F.2d 344, 346 (7th Cir. 1987)).

77. Acoustic Systems, Inc., v. Wenger Corp., 207 F.3d 287, 295 (5th Cir. 2000) ("Although
the Noerr-Pennington doctrine is frequently referred to as an "antitrust immunity," it provides
only a defense to liability, not an immunity from suit.); Bayou Fleet, Inc. v. Alexander, 234 F.3d
852, 860 (5th Cir. 2000) ("[T]he Noerr-Pennington doctrine should be raised as an affirmative
defense.").

78. See Harrah's Vicksburg Corp. v. Pennebaker, 2000-CA-00883 ( 32), 812 So. 2d 163, 171
(Miss. 2002) (noting that the Noerr-Pennington Doctrine bars state claims of tortious interference
and civil conspiracy).

79. The court in Harrah's noted the problems inherent in applying the Noerr-Pennington
Doctrine to state law tort claims. See 812 So. 2d at 174. In reluctantly granting immunity, the
Harrah's court stated

We are aware of no other state agency that allows such unabashed, unstructured, and
unregulated lobbyist-to-agency interaction. There is a need for regulation and reform in this
area of petitioning activity. Nevertheless, until the legislature addresses this need, we must
apply the law as it stands today. Harrah's and Ameristar are immune from liability under the
Noerr-Pennington doctrine.
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the First Amendment itself does not provide for absolute immunity.8°

Nevertheless, once an action is labeled as a petitioning activity within the
scope of the Noerr-Pennington doctrine, a court must grant immunity
unless such activity falls within the narrow sham exception.

In City of Columbia v. Omni Outdoor Advertising,81 the Court
expanded the doctrine's availability-and thus, the breadth of its
immunity-by declining to create a conspiracy exception to it.82 The Omni
Court admitted that Allied left open the possibility of a conspiracy
exception.83  The Court reasoned that other laws regulate government
corruption, making it impractical and unnecessary to create a conspiracy

* 84exception. This rationale makes sense when Noerr is applied strictly to
antitrust claims. However, when Noerr immunity is applied outside of such
claims, the reasons for denying a conspiracy exception are absent. The
Omni Court's decision was confined to a statutory construction of the

85Sherman Act. When Noerr immunity is applied to state law tort claims,
though, the Sherman Act is not considered. Rather, the exact "other
remedies" referred to by the Omni Court are lost if Noerr immunity is
applied broadly with the only available exception being the sham

* 86exception.

Professional Real Estate Investors, Inc. v. Columbia Pictures
Industries, Inc.87 reinforced the narrowness of the sham exception. 88 The
Court first stated that "[t]hose who petition government for redress are
generally immune from antitrust liability" unless the sham exception

Id.
80. See McDonald v. Smith, 472 U.S. 479, 488-89 (1985) (denying petitioner's claim that the

Petition Clause provides absolute immunity); Acoustic Systems, 207 F.3d at 295 ("[Tlhe Petition
Clause of the First Amendment does not provide absolute immunity to a defendant . .

81. City of Columbia v. Omni Outdoor Adver., Inc., 499 U.S. 365 (1991).

82. Id. at 377-78, 382-83 ("A conspiracy exception [to Noerr-Pennington] . . . is . . .
impractical."); see also Bayou Fleet, Inc. v. Alexander, 234 F.3d 852, 861-63 (5th Cir. 2002)
(declining to create a new exception to the Noerr-Pennington doctrine because the United States
Supreme Court has never done so).

83. Omni, 499 U.S. at 382. The claims in Omni alleged that an advertising company conspired
with officials to rezone a city against construction of new billboards. See generally Omni, 499

U.S. 365.

84. Id. at 381-84.

85. Id. at 383 ("And if the invalidating 'conspiracy' is limited to one that involves some
element of unlawfulness. . . ,the invalidation would have nothing to do with the policies of the

antitrust laws.").

86. See id. at 382 ("If the denial was wrongful there may be other remedies, but as for the
Sherman Act, the Noerr exception applies.").

87. Prof'l Real Estate Investors, Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49 (1993).

88. See generally id.
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89
applies. In response to lower courts' "inconsistent and contradictory"
applications of the sham exception, the Columbia Pictures Court delivered
a two-part test to determine if given actions were sham petitioning.90 The
Court held that in order to trigger the sham exception and apply the
Sherman Act, the lawsuit must first be "objectively baseless in the sense
that no reasonable litigant could realistically expect success on the
merits."' Only if this objective test is met may the court analyze the
actors' subjective intent to determine whether the actions were an attempt to
directly interfere with a competitor's business relationships by using the

92process of government as an anticompetitive weapon. The decision in
Columbia Pictures profoundly limited the ability of courts to apply the
sham exception and effectively made the task of overcoming Noerr-
Pennington immunity in cases claiming violations of the Sherman Act
nearly insurmountable. 93  The doctrine maintained this apparent
invincibility as its growth progressed beyond antitrust laws and eventually
into state law tort claims.94

By repeatedly articulating sham petitioning as an exception to
immunity, the Court significantly altered the way in which the Noerr line of
cases could be applied: it implied a much broader scope to Noerr immunity.
Theoretically, under a broad view, the default rule is immunity, presumably
granted by the First Amendment, and the discretely defined exception is
sham petitioning. With no other way to dislodge the immunity, the doctrine
affords protection to a wide array of otherwise illegal conduct that failed to
constitute sham petitioning.95 From the Noerr case, which merely found

89. Id. at 56 (emphasis added).

90. Prof'l Real Estate Investors, Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 55, 60
(1993).

91. Id. at 60. This leads to the notion that a winning suit cannot be a sham. Id. at 60 n.5.

92. Id. at 60-61.

93. See John T. Delacourt, The FTC's Noerr-Pennington Task Force: Restoring Rationality to
Petitioning Immunity, 17 ANTITRUST 36, 37 (2003).

94. Einer Elhauge, Making Sense of Petitioning Immunity, 80 CAL. L. REV. 1177, 1178
(1992). Elhauge asserts:

Perhaps embarrassed by its handiwork, the Court essentially ignored the issue for the sixteen
years following California Motor, leaving the lower courts and litigants to struggle with the
resulting doctrinal hodgepodge. The doctrine became increasingly unstable. The sham
exception turned into a catchall to cover whatever forms of petitioning adjudicating courts
deemed 'improper.'

Id. (citing Stephen Calkins, Developments in Antitrust and the First Amendment: The
Disaggregation ofNoerr, 57 ANTITRUST L.J. 327, 329 (1988)).

95. See Timothy J. Muris, Chairman, Fed. Trade Comm'n, Clarifying the State Action and
Noerr Exemptions, Address Before the Federalist Society Panel on Competition and Regulatory
Federalism (Nov. 15, 2002), in 27 HARv. J.L. & PUB. POL'Y 443 (2004) (discussing the FTC's
concerns with the state action and Noerr-Pennington doctrines). The Federal Trade Commission
(FTC) has recently noted problems concerning Noerr-Pennington. Id. at 445. One FTC report
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that the Sherman Act did not prohibit the alleged government petition, the
Court has transitioned toward a broadly defined immunity.

B. NOERR-PENNINGTON: BEYOND SHERMAN

Although the U.S. Supreme Court has not applied the Noerr-
Pennington doctrine outside of antitrust claims, the federal circuit courts

96
have applied the doctrine far beyond that scope. Recognizing that "[o]ther
circuits have expanded [the Noerr-Pennington doctrine] to protect first
amendment petitioning of the government from claims brought under
federal and state laws, including section 1983 and common-law tortious
interference with contractual relations," 97 the Fifth Circuit Court of Appeals
similarly expanded the Noerr-Pennington doctrine in Video International
Production, Inc. v. Warner-Amex Cable Communications, Inc.98 The Video
court relied on the First Amendment to justify its unaltered application of

characterized some judicial constructions of the doctrine as having "crossed the line ... without
advancing any discernable First Amendment objective" and explained that overly broad
interpretations are "most harmful to consumers, who are deprived of the benefits of rigorous
competition." Delacourt, supra note 94, at 40. While the FTC's criticism refers to Noerr-
Pennington in its antitrust application, such criticized aspects are relevant to its application outside

of antitrust laws. As Chairman Muris explained in an address to the Federalist Society Panel on
Competition and Regulatory Federalism, "[tihe Commission's recent experience has demonstrated
that antitrust exemptions can have significant impact on important sectors of the modem
economy, including healthcare, pharmaceuticals, and e-commerce. Restoring these exemptions to
their original, limited scope is thus a matter of more than academic interest." Muris, supra, at
457. The FTC has actively addressed Noerr-Pennington through amicus briefs and antitrust
enforcement actions, generally arguing for a clearer, more confined doctrine. See generally
Delacourt, supra note 94; see also Memorandum of Law of Amicus Curiae the Federal Trade
Commission in Opposition to Defendant's Motion to Dismiss at 5, 20, In re: Buspirone Patent
Litigation and Antitrust Litigation, No. 1410 (JGK) (S.D.N.Y. Jan. 8, 2002) (arguing that filing of
patent information is not a petitioning act and that even if it were a petitioning act, the defendants'
actions-knowingly filing false information with the FDA-fell within the sham exception),
available at http://ftc.gov/os/2002/01/busarbrief.pdf.

96. See, e.g., Bayou Fleet, Inc. v. Alexander, 234 F.3d 852, 859 (5th Cir. 2000) ("Although the
Supreme Court has limited its discussion of Noerr-Pennington immunity to cases involving
antitrust litigation, this Court has extended the Noerr-Pennington doctrine to include claims under
Section 1983."); Evers v. County of Custer, 745 F.2d 1196, 1204 (9th Cir. 1984) (stating that
Noerr provides First Amendment petitioning immunity for a conspiracy claim); Gorman Towers,
Inc. v. Bogoslavsky, 626 F.2d 607, 614 (8th Cir. 1980) (ftnding that the principles recognized in
Noerr create an absolute privilege based on the First Amendment).

97. Video Int'l Prod., Inc. v. Wamer-Amex Cable Commc's, Inc., 858 F.2d 1075, 1084 (5th
Cir. 1988) (citing Evers, 745 F.2d at 1204).

98. Id. at 1084. The plaintiff alleged that the defendant's actions fell under a "co-conspirator"
exception. The court in Video recognized two exceptions to the doctrine at that point: the sham
exception and the co-conspirator exception. Id. at 1082. The court decided the case on its
interpretation of the co-conspirator exception of the doctrine, finding that it did not apply to the
facts. Id. at 1083-84. Subsequently, in City of Columbia v. Omni Outdoor Advertising Inc., the
Supreme Court rejected the existence of a co-conspirator exception. See City of Columbia v.
Omni Outdoor Adver., Inc., 499 U.S. 365, 382-83 (1991).
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the Noerr-Pennington doctrine to cases out the scope of antitrust claims. 99

The court, relying on the rationale that the Noerr-Pennington doctrine was
rooted in protecting the right to petition, found that the doctrine immunized
the private citizen defendant from liability for both claims. 00 In applying
Noerr-Pennington to tortious interference with a contract, the Video
International court stated that "[t]here is simply no reason that a common-
law tort doctrine can any more permissibly abridge or chill the
constitutional right of petition than can a statutory claim such as
antitrust." ''

The problem with such an application is that courts fail to take into
account that the Noerr decision was based on a finding that antitrust laws
are congressionally intended to regulate business and do not reach the• . 102 ..

political realm. These courts fail to realize that the Noerr decision held
only that antitrust laws cannot be the basis of liability when private citizens
petition the government. 0 3 The result is a broad grant of absolute immunity
that protects any concerted efforts to influence the government unless a
sham is found. Accordingly, courts analyzing issues outside Sherman Act
claims should first consider whether the alleged behavior violates a liability
conferring statute. If so, the courts should then consider whether the
alleged wrongdoing is protected by the First Amendment.

However, like the Fifth Circuit, several other circuit courts subscribe
to the broader view of Noerr-Pennington and subsequently grant immunity
in non-antitrust cases involving the right to petition without regard to the
fact that the doctrine arose out of a statutory interpretation of the Sherman
Act.1

0
4 This practice has elevated the status of the First Amendment right to

99. Because this note focuses on Noerr-Pennington as applied to state law torts, the court's
rationale in applying the doctrine to Section 1983 claims is only relevant to show that courts
mistakenly find Noerr-Pennington to be a constitutional doctrine rather than take into account the
statutory reasons for the Noerr decision. For clarity, a private citizen can only be liable under
Section 1983 if found to be acting under the color of the state. Video Int'l, 858 F.2d at 1084. The
Video court found that the private defendant would only be held liable if found to be acting as a
co-conspirator with the city defendant. Id. The court then found that any immunity the Noerr-
Pennington doctrine grants in antitrust law should be afforded to private defendants with regard to
a § 1983 claim. Id. For further explanation of Section 1983 claims, see MICHAEL P. ALLEN ET
AL., FEDERAL COURTS: CONTEXT, CASES, AND PROBLEMS 513-624 (2009).

100. Video Int'l Prod., Inc. v. Warner-Amex Cable Commc's, Inc., 858 F.2d 1075, 1083-84
(5th Cir. 1988) ("We find it easy to agree that the same rationale under antitrust law that supports
WAX's petitions to the City also serves to protect WAX from the tort claim.").

101. Id. at 1084.
102. See discussion supra Part III.A.
103. See discussion supra Part III.A.
104. See, e.g., Bayou Fleet, Inc. v. Alexander, 234 F.3d 852, 859 (5th Cir. 2000) ("Although the

Supreme Court has limited its discussion of Noerr-Pennington immunity to cases involving
antitrust litigation, this Court has extended the Noerr-Pennington doctrine to include claims under
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petition to a "super right" that surpasses the normal analysis of
constitutional rights.' °5  Often, the resulting application is absolute
immunity based on the First Amendment. 6

Lower federal courts' adherence to this approach is puzzling given the
Supreme Court's decision in McDonald v. Smith. °7  In McDonald, the
Court evaluated whether libel could be protected by the First Amendment's
right to petition. °8 The McDonald Court explicitly stated that the right to
petition does not provide for absolute immunity.'0 9 In rejecting the absolute
immunity claim, the Court made it clear that the Petition Clause has no
greater clout than other First Amendment clauses, stating that

[t]o accept petitioner's claim of absolute immunity would elevate the
Petition Clause to special First Amendment status .... These First
Amendment rights are inseparable, and there is no sound basis for
granting greater constitutional protection to statements made in a
petition to the President than other First Amendment expressions." 0

While many courts continue to apply Noerr-Pennington's absolute
immunity beyond the antitrust context and thereby ground it unnaturally in
the First Amendment, the McDonald Court's message does not appear to
have been completely missed in some of the lower federal courts. For
example, in Cardtoons, L.C., v. Major League Baseball Players Ass 'n,"'

Section 1983."); Evers v. County of Custer, 745 F.2d 1196, 1204 (9th Cir. 1984) (stating that
Noerr provides First Amendment petitioning immunity for a conspiracy claim); Gorman Towers,
Inc. v. Bogoslavsky, 626 F.2d 607, 614 (8th Cir. 1980) (finding that the principles recognized in
Noerr create an absolute privilege based on the First Amendment).

105. Generally, a First Amendment right may be regulated by the government only
if it is within the constitutional power of the Government; if it furthers an important or
substantial governmental interest; if the governmental interest is unrelated to the suppression
of free expression; and if the incidental restriction on alleged First Amendment freedoms is
no greater than is essential to the furtherance of that interest.

Wayte v. United States, 470 U.S. 598, 611 (1985) (quoting Arver v. United States, 245 U.S. 366,
377 (1918)); see also discussion supra Part III.A.

106. See, e.g., Bayou Fleet, Inc. v. Alexander, 234 F.3d 852, 859 (5th Cir. 2000) ("Although the
Supreme Court has limited its discussion of Noerr-Pennington immunity to cases involving
antitrust litigation, this Court has extended the Noerr-Pennington doctrine to include claims under
Section 1983."); Evers v. County of Custer, 745 F.2d 1196, 1204 (9th Cir. 1984) (stating that
Noerr provides First Amendment petitioning immunity for a conspiracy claim); Gorman Towers,
Inc. v. Bogoslavsky, 626 F.2d 607, 614 (8th Cir. 1980) (finding that the principles recognized in
Noerr create an absolute privilege based on the First Amendment).

107. McDonald v. Smith, 472 U.S. 479 (1985).
108. Id. at 480.
109. Id. at 483 ("Although the values in the right of petition as an important aspect of self-

government are beyond question, it does not follow that the Framers of the First Amendment
believed that the Petition Clause provided absolute immunity from damages for libel.").

110. Id. at 485.
111. Cardtoons, L.C. v. Major League Baseball Players Ass'n, 208 F.3d 885 (10th Cir. 2000).
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the Court of Appeals for the Tenth Circuit distinguished the analysis of
non-antitrust cases involving the right to petition from cases involving
Sherman Act claims in which the Noerr-Pennington doctrine would be• 112

appropriate. The Cardtoons decision's foundation is established on the
premise that the Noerr-Pennington doctrine is rooted on two grounds: a
statutory interpretation of the Sherman Act and the First Amendment right
to petition." 3 Thus, the doctrine resulted from the need to "'interpret[] the
Sherman Act in light of the First Amendment's Petition Clause."' 4

Recognizing that the "logical dilemma in applying Noerr-Pennington
outside of the antitrust context is that Noerr's first rationale for immunity-
an interpretation of the Sherman Act-is not present," the Cardtoons court
noted that "all of the cases in which the Supreme Court has applied Noerr-
Pennington immunity . . . have involved antitrust claims."' 15  The
Cardtoons court explained that any attempt to extend the doctrine beyond
antitrust can be done only on the basis of the right to petition'16 and
proposed a retreat from the broad categorization of petitioning immunity
under the umbrella of the Noerr-Pennington:

While we do not question the application of the right to petition
outside of antitrust, it is a bit of a misnomer to refer to it as the Noerr-
Pennington doctrine; a doctrine which was based on two rationales. In
our view, it is more appropriate to refer to immunity as Noerr-
Pennington immunity only when applied to antitrust claims. In all
other context, including the present one, such immunity derives from
the right to petition .... This is not to intimate that right to petition
principles can never be drawn from Noerr-Pennington antitrust cases.
Rather, it is merely a precautionary distinction designed to avoid
drawing constitutional principles from propositions founded upon
statutory construction. 1

The court contrasted the Supreme Court cases Bill Johnson's

112. Cardtoons, L.C. v. Major League Baseball Players Ass'n, 208 F.3d 885, 889-90 (10th Cir.
2000).

113. Id. at 888-89.
114. Id. at 889 (quoting Federal Trade Comm'n v. Superior Ct. Trial Law. Ass'n, 493 U.S. 411,

424 (1990)).
115. Id. (citing Professional Real Estate Investors, Inc. v. Columbia Pictures Indus., Inc., 508

U.S. 49 (1993); City of Columbia v. Omni Outdoor Adver., 499 U.S. 365 (1991)).

116. Id. ("To the extent that Supreme Court precedent can be read to extend Noerr-Pennington
outside of the antitrust context, it does so solely on the basis of the right to petition." (citing Bill
Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 742-43 (1983); NAACP v. Claibome
Hardware, 458 U.S. 886, 913-14 (1982))).

117. Cardtoons, 208 F.3d at 889-91 (internal citations omitted).
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Restaurants, Inc. v. NLRB 118 and Professional Real Estate Investors, Inc. v.
Columbia Pictures Industries, Inc. to illustrate the "need to distinguish
between antitrust cases based upon the two prongs of Noerr-Pennington
and non-antitrust cases based solely on the right to petition." 2 0 The court
explained that in Professional Real Estate, immunity from liability results
simply by showing objective reasonableness. 12  However, in Bill
Johnson's, even after a showing of objective reasonableness, the court must
still determine whether the law has been violated.122 The Cardtoons court
explained that "[t]he only way to reconcile these cases is to limit them to
the context in which they arose. PRE is an antitrust case; Bill Johnson's is

123 124not." The court gave this antitrust distinction two consequences. First,
Bill Johnson's immunity is not derived from Noerr-Pennington, but from
the Petition Clause.125 Second, Professional Real Estate, and accordingly
Noerr-Pennington, must be limited to antitrust cases.126  The Cardtoons
court stated that outside of the antitrust realm, the "Petition Clause protects
objectively reasonable lawsuits from being enjoined, but requires a court to.... 127
look at the underlying statute to determine liability. Thus, when
determining liability, a court deciding non-antitrust claims should determine
if the relevant statute encompasses the alleged activity-as in Noerr, where
the Court found the Sherman Act did not encompass government
petitioning-then apply the objective reasonableness test.

Ultimately, the Cardtoons court determined that non-antitrust cases
involving the right to petition should be determined solely on a First
Amendment right to petition basis.129 An analysis of non-antitrust claims
under the Noerr-Pennington doctrine is inappropriate because of the• • 130

doctrine's roots in statutory interpretation. With no Sherman Act to

118. Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731 (1983).
119. Professional Real Estate Investors, Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49

(1993).
120. Cardtoons, L.C. v. Major League Baseball Players Ass'n, 208 F.3d 885, 890 n.4 (10th Cir.

2000).
121. Id.; see also Professional Real Estate, 508 U.S. at 60.
122. Cardtoons, 208 F.3d at 890 n.4; see also Bill Johnson's Restaurants, 461 U.S. at 748-49.
123. Cardtoons, 208 F.3d at 890 n.4.

124. Id.

125. Id.
126. Id. This was in opposition to the dissent's reasoning that Bill Johnson's is an application

of Noerr-Pennington. Id. at 895, 900 (Lucero, J., dissenting). The majority contended that to
apply it so would create a direct conflict between the cases. Id. at 890 n.4.

127. Id. at 890 n.5.
128. See id.; see also E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127,

136 (1961).

129. Cardtoons, 208 F.3d at 890.
130. Id. (citing-Coastal States Marketing, Inc. v. Hunt, 694 F.2d 1358 (5th Cir. 1983)).
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interpret, the doctrine loses applicability, giving way for a decision based
solely on Petition Clause analysis. 13  The court then correctly used the
Supreme Court's right to petition analysis in McDonald to determine
liability.1

Thus, the Cardtoons decision presented a healthy alternative for
deciding right to petition cases arising outside the context of antitrust
claims. Under a Cardtoons analysis, the court must determine whether the
allegations of each claim are protected by the Constitution, rather than the
absolute immunity afforded by jurisdictions applying the Noerr-Pennington
doctrine. However, many courts continue to broadly apply Noerr-
Pennington outside of antitrust law, justifying its use on its purported
constitutional roots.

33

C. APPLICATION IN STATE COURTS

Generally following the same rationale of the federal circuit courts,
some state high courts have applied Noerr-Pennington to common law
torts.' 34  This process has generated the same criticism and problems
inherent in the federal circuit court decisions. State courts have taken
varied positions regarding the application of the doctrine, which can be
summarized into four general categories. 35

In the first category, the courts interpret Noerr-Pennington as a
constitutional doctrine rooted in the First Amendment. 136  These courts
broadly apply the Noerr-Pennington doctrine to grant immunity to all
actions perceived as First Amendment petitioning activity, regardless of the
type of activity. 137  In the second category, the courts treat Noerr-
Pennington solely as an antitrust doctrine. 13  These courts do not apply the

131. See Cardtoons, L.C. v. Major League Baseball Players Ass'n, 208 F.3d 885, 891 (10th Cir.
2000).

132. Id. at 891-93. The court agreed with McDonald that the right to petition is not absolute
and must be submitted to normal First Amendment analysis. Id.

133. See, e.g., DirecTV, Inc. v. Lewis, No. 03-CV-6241-CJS-JWF, 2005 WL 1006030, at *6
(W.D.N.Y. Apr. 29, 2005) (noting the view taken by the Cardtoons and declining to follow).

134. For a collection of state cases applying Noerr-Pennington to state law torts, see Ann K.
Wooster, Annotation, Application of Noerr-Pennington Doctrine by State Courts, 94 A.L.R. 5th
455 (2001).

135. Maher, supra note 30, at 636-39.

136. Id. at 636-37 (citing Pound Hill Corp., Inc. v. Perl, 668 A.2d 1260, 1263 (RI 1996);
Ludwig v. Superior Court of Riverside County, 37 Cal. Rptr. 2d 350, 360 n.17 (1995)).

137. See Maher, supra note 30, at 636-37 (citing Azar v. Primebank, FSB, 499 N.W.2d 793,
794-95 (Mich. 1993) ("[T]he Noerr-Pennington doctrine is a principle of constitutional law that
bars litigation arising from injuries received as a consequence of First Amendment petitioning
activity, regardless of the underlying cause of action asserted by the plaintiffs.")).

138. Id. at 637 (citing Florida Fern Growers Ass'n, Inc. v. Concerned Citizens, 616 So. 2d 562,
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doctrine and rely instead on state law. 39 In the third category, the courts
avoid the issue altogether. 14  These courts note the lack of clarity and

141
refuse to decide the applicability of the doctrine. In the fourth category,
the courts incorporate the Noerr-Pennine'tn doctrine into state law and
interpret state law in light of the doctrine. Such polar positions illustrate
the difficulty courts have in determining Noerr- Pennington's applicability.
A jurisdiction's stance on the matter is greatly consequential to litigation
within its bounds. Louisiana state courts had yet to confront Noerr-
Pennington-until Astoria.

IV. THE LOUISIANA SUPREME COURT'S DECISION

A. APPLICABILITY OF NOERR-PENNINGTON DOCTRINE

Prior to Astoria, Louisiana state courts had never considered the
application of Noerr-Pennington to state law claims. 43  The Louisiana
Supreme Court began its analysis with a determination of whether it was
proper to apply the Noerr-Pennington doctrine to state law claims. 144 After
briefly reviewing numerous state law cases from other jurisdictions that had
applied the doctrine to state claims, the court determined that it was
appropriate to apply Noerr-Pennington to Louisiana tort claims.14 5  The
court largely based its decision on the rationale that the doctrine affords
constitutional protection to the right to petition and that such protection
should be maintained for claims arising outside the realm of antitrust
laws. 1

46

After determining that Noerr-Pennington applied to Louisiana state
law claims, the court then considered whether the doctrine applied to the

563-64 (Fla. Dist. Ct. App. 1993) (rejecting defendants plea for immunity under Noerr-
Pennington)).

139. See Maher, supra note 30, at 637.
140. Id. at 638 (citing Whelan v. Abell, 48 F.3d 1247 (D.C. Cir. 1995); E. Ky. Resources v.

Arnett, 892 S.W.2d 617 (Ky. Ct. App. 1995)).
141. Id. (citing Whelan, 48 F.3d at 1253-54, 1257).
142. Id. at 638-39 (citing Suburban Restoration Co., Inc. v. ACMAT Corp., 700 F.2d 98 (2d

Cir. 1983)).
143. Astoria Entm't, Inc. v. DeBartolo, 2008-1093, p. 10-11 (La. 5/22/09); 12 So. 3d 956, 963.

Prior to Astoria, the doctrine has been applied by federal courts in Louisiana. See Bayou Fleet,
Inc. v. Alexander, 234 F.3d 852 (5th Cir. 2000) (holding that Noerr-Pennington is an affirmative
defense that must be raised in defendant's answer but that failure to do so does not waive the
defense).

144. Astoria, p. 10-12; 12 So. 3d at 963-64.
145. Astoria, p. 12-13; 12 So. 3d at 964.
146. Astoria, p. 13; 12 So. 3d at 964 ("We agree that there is no reason that the constitutional

protection of the right to petition should be less compelling in the context of claims that arise
outside of the scope of antitrust laws.").
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facts of the case.' 47 In doing so, the court analyzed the circumstances in
which the Noerr-Pennington doctrine affords immunity and concluded that
it is broadly sweeping and generally covers all situations in which private
entities petition government officials, with the exception of sham
petitioning. 148 Noting that the sham exception excludes immunity when the
acts taken by the parties are a mere front and the true purpose of the party is
to cause inconvenience and obstacles for legitimate business dealings, the
Astoria court concluded that the exception did not apply to the instant case
because the defendants actually achieved the purpose they set out for-
attaining a gaming license.' 49

Unable to apply the sham exception, the Astoria court struggled to
find guidance as to whether the illegal actions alleged by plaintiff were
petitioning actions worthy of Noerr-Pennington immunity. The court
noted that while the U.S. Supreme Court has never "applied the doctrine to
immunize criminal behavior," it has "in dicta, . .. discussed Noerr-
Pennington immunity relative to illegal actions .... 151 Specifically, the
court pointed to California Motor Transport Co. v. Trucking Unlimited,152

the dicta of which implied that there was no immunity for corrupt
misrepresentations in the political arena.1 53 Additionally, the Astoria court
noted that in Allied Tube & Conduit Corp. v. Indian Head, Inc.,154 the
United States Supreme Court stated that illegal actions such as bribery
would not have Noerr-Pennington protection.155  However, the Astoria
court found contrasting dicta in City of Columbia v. Omni Outdoor
Advertising, Inc.,' 56 noted that the Omni court refused to create a conspiracy
exception to Noerr-Pennington, and stated that deceitful conduct cannot be
an issue as far as the Sherman Act is concerned.15 7

147. Astoria Entm't, Inc. v. DeBartolo, 2008-1093, p. 13 (La. 5/22/09); 12 So. 3d 956, 964.

148. Astoria, p. 13; 12 So. 3d at 964-65.

149. Astoria, p. 13-14; 12 So. 3d at 964-65.
150. See Astoria, p. 14-15; 12 So. 3d at 965-67.

151. Astoria, p. 14; 12 So. 3d at 965.
152. Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972).
153. Astoria, p. 14; 12 So. 3d at 965 (citing Cal. Motor Transp., 404 U.S. at 504 ("There are

many other forms of illegal and reprehensible practice which may corrupt the administrative or
judicial processes and which may result in antitrust violations. Misrepresentations, condoned in
the political arena, are not immunized when used in the adjudicatory process.")).

154. Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988).
155. Astoria, p. 14; 12 So. 3d at 965 (quoting Allied Tube, 486 U.S. at 504 ("[Olne could

imagine situations where the most effective means of influencing government officials is bribery,
and we have never suggested that kind of attempt to influence the government merits
protection.")).

156. City of Columbia v. Omni Outdoor Adver., Inc., 499 U.S. 365 (1991).
157. Astoria, p. 15; 12 So. 3d at 965-66 (citing Omni, 499 U.S. at 382).

2009]



Loyola Law Review

Given Noerr-Pennington's lack of clear scope, the Astoria court
turned to the notion that Omni had suggested-that Noerr-Pennington
immunity is founded on the Court's interpretation of antitrust laws rather
than the First Amendment. 158 However, because Astoria's action centered
on state tort law claims, the Astoria court found that an antitrust analysis159

was unnecessary. In support of this view, the court cited to Cardtoons,
L. C. v. Major League Baseball Players Ass 'n160 for the proposition that the
circuit courts that have applied the Noerr-Pennington doctrine do so solely
on the basis of the First Amendment, and in doing so, have abandoned the
Sherman Act rationale."' With the Cardtoons decision in mind, the Astoria
court determined that the illegal actions alleged by the plaintiff must be
analyzed under the First Amendment to determine whether immunity
should be granted.162

B. DOES THE FIRST AMENDMENT PROTECT ILLEGAL ACTIONS?

The First Amendment provides people the right to petition the
Government for a redress of grievances. 163  "To determine if the
defendant's actions were protected by the First Amendment," the Astoria
court likened the facts to those in McDonald v. Smith, 64 in which the
United States Supreme Court held that the First Amendment Petition Clause
does not provide absolute immunity. 65 With this precedent in mind, the
Astoria court concluded that the defendants' illegal actions should not have
First Amendment protection, explaining that "the alleged bribery and
corruption in this case are not petitioning activities that should be
constitutionally protected."'' 66  With no First Amendent protection and
apparently no need for a Sherman Act analysis, the court held that the
Noerr-Pennington doctrine did not shield the defendants from civil
liability. 67  The court reversed and remanded the case for further
proceedings. 

68

158. Astoria Entm't, Inc. v. DeBartolo, 2008-1093, p. 15 (La. 5/22/09); 12 So. 3d 956, 966.

159. Id.
160. Cardtoons, L.C. v. Major League Baseball Players Ass'n, 208 F.3d 885 (10th Cir. 2000).
161. Astoria, p. 16; 12 So. 3d at 966 (citing Cardtoons, 208 F.3d at 889).

162. Id.

163. U.S. CONST. amend. I.
164. McDonald v. Smith, 472 U.S. 579 (1985).
165. Astoria, p. 16-17; 12 So. 3d at 966-67 (citing McDonald, 472 U.S. at 483).
166. Astoria, p. 17; 12 So. 3d at 967.
167. Id.
168. Astoria, p. 18, 12 So. 3d at 967.
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V. ANALYSIS

A. ADOPTION WITH AN EXCEPTION?

The Astoria court reached the proper outcome. However, it is unclear
what position the court took on the applicability of the Noerr-Pennington
doctrine to Louisiana state law tort claims. One reading of the case may
imply the court rejected Noerr-Pennington in favor of a pure First
Amendment analysis. 169  Another reading of the case allows for the
conclusion that the court adopted Noerr-Pennington but created a new
exception by limiting the type of activities that receive petitioning
immunity. " The former is preferable to prevent further confusion in
applying Noerr-Pennington to Louisiana claims.

Astoria can be read to create a new exception to Noerr-Pennington's
absolute immunity because the court explicitly incorporated the doctrine
and then went to great lengths to analyze the doctrine's development and all
of its exceptions. Although the court clarified that its analysis hinged not
on the antitrust component of Noerr-Pennington but rather on the First
Amendment prong, it fused Noerr-Pennington antitrust discussion with its
First Amendment analysis. 172 A more direct approach-deciding the case
solely on First Amendment law-would have kept the First Amendment's
qualified protection of petitioning from state law claims distinct from its
absolute protection of petitioning from antitrust claims.

Because it is unclear as to whether the Astoria court has articulated a
new exception for bribery to Noerr-Pennington's absolute immunity, the
decision allows the lower courts in Louisiana to apply Noerr-Pennington to
any type of purported petitioning behavior other than the bribery
specifically excluded by the court in Astoria. One does not have to look far
to find how this immunity can be improperly applied, achieving inequitable
results. The very reason this case reached the Louisiana Supreme Court is
because the lower court found that a strict application of Noerr-Pennington
immunized the defendants' actions. 173 If the courts find that Astoria ratifies

169. The court seemed to follow the rationale of the Cardtoons court and determined immunity
with a McDonald analysis. See Astoria Entm't, Inc. v. DeBartolo, 2008-1093, p. 16-17 (La.
5/22/09); 12 So. 3d 956, 966-67. However, the court did not weigh the interests of the parties
claiming immunity against a government interest. The court merely stated that it did not believe
that the United States Supreme Court would grant First Amendment immunity. See id.

170. Astoria, p. 17; 12 So. 3d at 967 ("Considering the context of criminality alleged to be
involved in this case, we do not believe that the United States Supreme Court would be inclined to
find that Noerr-Pennington provides civil immunity to the defendants.").

171. Astoria, p. 10-17; 12 So. 3d at 963-67.
172. Astoria, p. 15-17; 12 So. 3d at 967.
173. See discussion supra Part II; see also discussion supra note 79.
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the use of Noerr-Pennington in Louisiana courts for state tort claims, the
door will be open for abuse of the legal system.

Defendants likely will seize on the Astoria court's explicit
incorporation of Noerr-Pennington into Louisiana law and push the theory
that it conveys absolute immunity to all governmental petitioning.
Consequently, defendants may obtain absolute immunity with no
consideration of whether their behavior has violated a state law or whether
the governmental interest in that law is sufficient to abridge the purported
petitioning right pursuant to the First Amendment.

The following analytical framework would have clarified the basis of
the Astoria court's result and avoided the risks of its ambiguous rationale.
To adhere to Noerr's original intent, courts should use a two-step process.
First, the court must determine whether the alleged conduct-the asserted
governmental petitioning-is illegal on its own. This step requires courts to
analyze whether the law, be it statute, code, or jurisprudential authority,
prohibits the alleged conduct. If the conduct does not violate the given law,
then the analysis ends, as there is no need for an immunity analysis: the
action fails to state a claim.'74 However, if the alleged conduct would give
rise to a legal claim, then the court must evaluate whether the First
Amendment Petition Clause affords the defendant any protection. With
respect to the second prong of the test, a court's analysis should adhere to
McDonald v. Smith's approach as described earlier in the Note. 175 The most
significant part of the McDonald analysis is that the First Amendment does
not provide absolute immunity and therefore, might not protect government
petitioning that violates the law. 176

The first prong draws its support from Eastern Railroad Presidents
Conference v. Noerr Motor Freight, Inc.,177 where the Court evaluated the
scope of the Sherman Act. 178 Similarly, the Astoria court also engaged in a
form of statutory interpretation, concluding that the alleged bribery would
be illegal absent an immunity. 179 The second prong recognizes that any
immunity the Noerr-Pennington doctrine grants stems from the First
Amendment Petition Clause. Outside of the context of the Sherman Act-
which does not reach sincere governmental petitioning-petitioning that

174. This is why the original Noerr decision was dismissed. The alleged action did not fall
within the Sherman Act. E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S.
127, 136 (1961).

175. See discussion supra Part III.B.

176. See discussion supra Part III.B.

177. Noerr, 365 U.S. 127.
178. See id. at 135-37.
179. E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 135-37 (1961).
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violates a state or federal law should be analyzed under First Amendment
jurisprudence as in McDonald v. Smith. 18 The Astoria court endorsed this
approach when it stated that it imported Noerr-Pennington on its First
Amendment basis alone and then essentially applied a McDonald First
Amendment analysis to the right to petition. 181

This two-prong test allows Louisiana courts to continue to determine
state claims on the basis of Louisiana law. It also clarifies that the Noerr-
Pennington doctrine is not an absolute immunity that is mechanically
applied to all types of claims, but only those claiming antitrust violations.
Instead, state courts should first apply state law and then a First
Amendment analysis-no consideration of the Noerr-Pennington doctrine
is necessary.

B. END TO GANGSTER GOVERNMENT IN LOUISIANA

Although this Note criticizes the clarity of the Astoria court's
rationale, it does not do so to diminish its important effect. The decision is
a big step to help clear the cloud of corruption that has surrounded
Louisiana politics and business. It is no secret that corruption has plagued
Louisiana's history. Among the states and Washington D.C., Louisiana
currently ranks third in corruption. 8 2  Some of the most publicized
instances include recently convicted Edwin Edwards, former governor of
Louisiana, and alleged wrongdoings by New Orleans Mayor Ray Nagin.'83

Astoria helps repair Louisiana's corrupt image. For this reason, it was
important for this Note to clarify the Astoria court's approach so that the
social value of the decision is not diminished by defendants eager to acquire
absolute immunity from state law claims.

Louisiana Governor Bobby Jindal has identified the removal of
corruption and the attraction of new businesses as his main priorities.'84

The two go hand in hand. Governments often "play a role in establishing
and enforcing the framework of rules within which competition can
develop."' 85  Businesses need a fair environment, free of corruption, to
compete at the highest levels. When unfair advantages are attained through

180. See generally McDonald v. Smith, 472 U.S. 479 (1985).
181. See Astoria v. DeBartolo, 2008-1093, p. 16-17 (La. 5/22/09); 12 So. 3d 956, 966-67.

182. Howard Witt, Most Corrupt State: Louisiana Ranked Higher Than Illinois, CHI. TRIB.,
Mar. 27, 2009 ("Ranked according to corruption convictions per capita from 1998-2007,
Louisiana is [number] 3 ...."), available at http://www.chicagotribune.com/news/chi-corruption-
louisianawittmar27,0,2957672.story.

183. See id.

184. See Office of the Governor, Bobby Jindal, Ethics Reform,
http://gov.1a.gov/index.cfm?md=static&tmp--issueEthics (last visited March 2, 2010).

185. ROGER E. MEINERS ET AL., THE LEGAL ENVIRONMENT OF BUSINESS 196 (3d. ed. 1988).
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corrupt political dealings and abuse of the legal system, competition is
hindered and rent-seeking behavior occurs.186  This lack of competition
ultimately harms the consumer by creating inferior products and higher
prices. In the legal environment of business, "[t]he economic purpose of
competition is to reduce the prices paid by consumers and increase the
quality and variety of goods.' Also, a business engaged in fair business
dealings will not want to operate in a state where it is disadvantaged by
other's improper dealing. This can lead to businesses leaving the state and
a corresponding loss of jobs.

Since his election, Governor Jindal has enacted legislation to prevent
corruption and attract business to Louisiana. 188 With recent posts to the
Louisiana government website, the Jindal administration states that the new
legislation is a "massive first step" for Louisiana in ending the corruption in
the state's government and that

[t]hese reforms will change our state's image across the nation, and
show that Louisiana will no longer be held back by corruption and
incompetence. We are open for business, and on the rise. Employers
will no longer be hesitant to relocate to Louisiana because of our
image, and our state's economy will no longer have to fight against
negative perceptions.

The new legislation is a huge step for cleaning up Louisiana's
reputation and creating an attractive environment for new businesses.
Those violating these laws should be held to the utmost liability: criminal
and civil. Often the only remedy for such violations lies within civil
litigation.' 9° With this in mind, it seems contradictory to give those
engaged in practices harming the system broad immunity; however, an
application of Noerr-Pennington has the potential to do just this. Therefore,
Louisiana appellate and district courts should not apply the doctrine
mechanically to state law claims.

186. "Rent-seeking" is a term used in economics to denote where profit is derived by
manipulating processes rather than traditional methods. Paul M. Johnson, A Glossary of Political
Economy Terms, Rent-seeking Behavior, http://www.auburn.edu/-johnspm/gloss/rent-
seeking-behavior (last visited Feb. 3, 2010); see also HENRY N. BUTLER & CHRISTOPHER R.
DRAHOZAL, ECONOMIC ANALYSIS FOR LAWYERS 419 (2d ed. 2006) ("Rent seeking expenditures
attempt to use the power of the state to transfer wealth from one group to another.... This use of
scarce resources represents a social loss."). Those creating wealth through rent-seeking do not
provide any real benefit to society. See Johnson, supra.

187. MEINERS ET AL., supra note 186, at 191.
188. Office of the Governor, supra note 185.
189. Id.
190. BUTLER & DRAHOzAL, supra note 187, at 122.
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VI. CONCLUSION

The Astoria court's decision was proper in that it did not grant
immunity for the defendants' illegal and corrupt actions. The decision
maintained the integrity of the court system and kept Louisiana on track for
its goal of creating a political and business atmosphere free from corruption
where healthy competition can serve the interests of its citizens. However,
the court's decision did not go far enough. It left the door open for later
corrupt actions to escape liability under the cloak of the Noerr-Pennington
doctrine.

Over the years the Noerr-Pennington doctrine has been distorted by
courts to stand for a near absolute immunity from liability for actions
questionably characterized as petitioning. The Astoria court would have
better served Louisiana had it outright denied the applicability of the Noerr-
Pennington doctrine for Louisiana state tort claims and prevented
subsequent corrupt actors from seeking to hide in its immunity. Governor
Jindal recently stated, "I'm asking you to once again believe in
Louisiana."191 The laws are being passed, but they must be enforced. A
future misapplication of the Noerr-Pennington doctrine can only hinder the
state's progress. Louisiana courts should apply Louisiana laws in an effort
to realize the state's goals.

Zachary T. Jones

191. Office of the Governor, supra note 185.
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