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I. INTRODUCTION

"You can't have a strong middle class without a strong labor
movement. We will judge the success or failure of our administration at the
end of our four years, based on whether or not the standard of living of the
middle class has increased or not."'  This statement by Vice President
Joseph Biden to the AFL-CIO Executive Council evidences the strong
support for the Employee Free Choice Act (EFCA)2 by the United States

1. James Parks, Biden to AFL-CIO: Employee Free Choice Act Key to Rebuilding Middle
Class AMER. FED'N OF LAB.-CONGRESS OF INDUS. ORGS., Mar. 5, 2009,

http://blog.aflcio.org/2009/03/05/biden-to-afl-cio-employee-free-choice-act-key-to-rebuilding-
middle-class/.

2. Employee Free Choice Act (EFCA), H.R. 1409, S. 560, 111 th Cong. (2009).
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President Barack Obama's administration (President Obama). If passed, the
EFCA will amend the National Labor Relations Act (NLRA)3 by
streamlining the union certification process.4 Currently, when employees
desire better wages, working conditions, or both, they may select a union as
their bargaining representative to negotiate with their employers over these

5desires. The selection of a union as a bargaining representative may occur
in one of three ways: (1) it may become a "certified bargaining
representative" after winning a secret-ballot election conducted by the
National Labor Relations Board (Board)6 by a majority of the votes; (2) it
may be voluntarily recognized by an employer after demonstrating that a
majority of workers support the union, frequently by authorization cards; or
(3) an employer may commit so many unfair labor practices that the Board

7requires the employer to bargain with the union.

The EFCA seeks to change the current union selection methods
through its card-check provision.8  Under this provision, voluntary
recognition by the employer will be eliminated.9  Instead, union
certification will automatically occur once the union demonstrates to the
Board that a majority of employees signed authorization cards in its
support. Additionally, adoption of the proposed EFCA may substantially
decrease, if not eliminate, the use of secret ballot elections to establish

3. Wagner (National Labor Relations) Act, 29 U.S.C. §§ 151-169 (2006); see also discussion
infra Part II.C. 1.

4. See id. § 2. The text of the 2009 draft of the EFCA is the same as the text of the 2007 draft
of the EFCA. Compare H.R. 1409 (setting forth the 2009 draft of the EFCA), with Employee Free
Choice Act (EFCA), H.R. 800, 110th Cong. (2007) (setting forth the 2007 draft of the EFCA).

5. See discussion infra Part III.

6. The Board is a committee formed under the NLRA to oversee application of the Act. 29
U.S.C. §§ 153-56 (2006). See discussion infra Part II.C.1.

7. See discussion infra Part III.

8. See H.R. 1409 § 2.

9. Id.

10. Id. Authorization cards provide unions with a means to show the support of employees for
a union to obtain voluntary recognition by the employer or to petition for an election for
representation. US Legal Definitions, Authorization Card Law & Legal Definition,
http://definitions.uslegal.com/a/authorization-card/ (last visited Apr. 19, 2009); see also Pa. State
Educ. Ass'n.-NEA v. NLRB, 79 F.3d 139, 144-46 (D.C. Cir. 1996). The employee will sign the
card as an indication of his or her desire that the union act as his or her bargaining agent with the
employer. US Legal Definitions, Authorization Card Law & Legal Definition,
http://definitions.uslegal.com/a/authorization-card/ (last visited Apr. 19, 2009); see also Pa. State
Educ. Ass'n.-NEA, 79 F.3d at 144-46. These cards legally bind the employee and can "legally
authorize a union to represent an employee for the purposes of collective bargaining with an
employer." US Legal Definitions, Authorization Card Law & Legal Definition,
http://defmitions.uslegal.com/a/authorization-card/(last visited Apr. 19, 2009); see also Pa. State
Educ. Ass'n.-NEA, 79 F.3d at 144-46.
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majority support."

Since its introduction into Congress in 2007, the EFCA has fueled a
vigorous debate between Democrats and Republicans as well as between

12
labor and employers over the implications of the card-check provision.
Much of this debate centers on employer abuses of the NLRA and the
importance of the secret ballot election in union organizing. 3  Through
evaluating the arguments of proponents and opponents of the bill, this
Comment argues that the EFCA must provide a better balance between the
rights of employers, employees, and unions.' 4

The labor movement involves these three distinct sets of rights.' 5

While both employers and unions seek to align closely with the rights of
employees, employee rights should remain independent of either. The
EFCA blurs the line between union rights and employee rights. The NLRA
must be amended to allow employees a more efficient and unhindered
method of selecting a desired bargaining representative, but the EFCA
threatens employee rights by shifting too much power into the hands of
unions. This shift of power will incentivize peer pressure, union coercion,
and intimidation. Therefore, the EFCA will hinder, instead of enhance,
employees' free choice in selecting a representative.

Compromises in the EFCA are necessary and must seek to promote
employee rights rather than the rights of unions. Fortunately for employees,
the political and economic circumstances surrounding the bill's
reintroduction into both the Senate and the House of Representatives could
not be more welcoming to compromise.

Despite the bill's first introduction in 2007 and its soaring passage in
the House of Representatives, 16 the EFCA was blocked in the Senate when
it failed to receive the sixty votes needed for cloture. 17 In spite of its 2007

11. See discussion infra Part V.B-C.
12. See discussion infra Part V. The issues triggered by the EFCA and the arguments of both

sides are presented in detail in Part V.

13. See discussion infra Part V.

14. See discussion infra Part VI.

15. See generally Wagner (National Labor Relations) Act (NLRA), 29 U.S.C. §§ 151-168
(2006).

16. The EFCA was introduced in the House on February 5, 2007 and passed on March 1, 2007
with a 241-185 vote. H.R. 800: Employee Free Choice Act of 2007, GovTRACK,
http://www.govtrack.us/congress/bill.xpd?bill=hl 10-800 (last visited March 6, 2009).

17. See Joel Havemann, GOP Senators Block Bill to Ease Union Organizing, L.A. TIMES,
June 27, 2007, available at http://articles.latimes.com/2007/jun/27/nation/na-union27. Cloture
requires a three-fifths vote of the Senate-60 votes in a Senate with no absences-to stop debate
on a bill and thereby eliminate a filibuster. Democrats Still in the Quest for 60 Senate Seats,
CNN, Nov. 5, 2008, http://edition.cnn.com/20O8/POLITICS/l 1/04/senate.races.results/. A
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defeat, on March 10, 2009, Democrats reintroduced the EFCA into both the
Senate and the House.' 8 Notably, the EFCA is labor's number one priority
for 2009,' 9 and Congress has been embroiled in a process to fix America's
crashed economy.2 Democratic Congressmen are likely to see the EFCA
as a means of helping the economic downturn. Additionally, the
Democratic majority of Congress is likely to once again propel the bill
through the House, and President Obama pledged to sign the bill during his

21presidential campaign.

Importantly, however, President Obama also stated that he would like
2to see any "modifications or tweaks to the general concept" of the EFCA .

In order to remain consistent with Obama's theme of change in Washington
politics and his desire for bipartisan consensus, proponents and opponents
of the EFCA may have to deviate from their hard-fast "yes" or "no"
approach to the card-check provision of the EFCA. President Obama wants

23to see a law which will adequately reflect the rights of employees.
Additionally, the chances for a Senate filibuster of the bill have increased
with the denouncement of the EFCA by Democratic Senators Blanche

24Lincoln, Diane Feinstein and Arlen Specter. Therefore, compromises in
the bill must emerge if the EFCA Las hopes of attaining the sixty votes
necessary for cloture in the Senate.

filibuster allows a senator to prevent any votes on bills before the Senate by speaking on the floor
with no time limit. Id.

18. See Employee Free Choice Act (EFCA), H.R. 1409, S. 560, 111 th Cong. (2009).
19. Kevin Bogardus, Union Official: Franken 60th Vote on Card-Check, THE HILL, Mar. 4,

2009, http://thehill.com/business-a-lobbying/3944-union-official-franken-60th-vote-on-card-check
[hereinafter Union Official].

20. The United States government is spending trillions of dollars in an effort to help the
downward-spiraling economy. See Edmund L. Andrews, Fed Will Inject $1 Trillion More to Aid
Economy, N.Y. TIMES, Mar. 19, 2009, at Al.

21. Kevin Bogardus, Dems to Introduce Controversial Card Check Bill 'Soon,' THE HILL,
Feb. 4, 2009, http://thehili.com/business-a-lobbying/3897-dems-to-introduce-controversial-card-
check-bill-soon [hereinafter Dems to Introduce].

22. Barack Obama Transcription, Interview by Washington Post Editorial Board with Barack
Obama, President-Elect (Jan. 15, 2009), at 36-37 [hereinafter Barack Obama Interview], available
at http://media.washingtonpost.com/wpsrv/politics/documents/obwna.0 11509.pdfsid=ST2009
011504146.

23. See generally Barack Obama Interview, supra note 22.
24. Lincoln Comes out Against EFCA, ARKANSAS ONLINE, Apr. 6, 2009, available at

http://www.arkansasonline.com/news/2009/apr/06/lincoln-comes-out-against-efca/; see also Rob
Hotakainen, Labor Stalwart Feinstein Finds Herself on Wrong Side of Union Battle,
SACRAMENTO BEE, Oct. 15, 2009, at IA, available at http://www.sacbee.com/
capitolandcalifornia/story/2254716.html; Josh Kraushaar, After Specter Switch: Buyer's
Remorse?," POLITICO, May 4, 2009, http://www.politico.com/news/stories/ 0509/22092.html#;
Updated Head Count on EFCA: Udall and Warner Will Vote for Cloture, Bennet Bashes
Measure, Posting of Taniel to Campaign Diaries, http://campaigndiaries.com/2009/04/08/updated-
head-count-efea/ (Apr. 8, 2009).
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Any emerging compromises must provide optimal balance between
the three rights of labor. This Comment proposes two distinct, alternative
compromises to provide this balance. One compromise is found in the
Board's 2007 Dana Corp.25 decision, which provides a procedure for
employees to request a secret ballot election after an employer voluntarily
recognizes a union. Incorporating the Dana Corp. approach in the EFCA
will allow a union to be certified as it would under the EFCA's card-check
provision, provided that (1) notice of the filing of a petition for certification
was posted at the workplace to properly inform employees of the pending
request for certification and (2) forty-five days pass after notification
without the filing of a petition for a secret ballot election by 30% of the unit
employees.

Alternatively, the legislature could mandate a method for employees
to revoke authorization cards which do not reflect their free choice because
of union or co-employee pressures exerted on employees at the time they
sign. Under this Comment's recommended method, the authorization card
would have a perforated form. This form would allow the employee to
withdraw his card within a certain number of days by asserting that he was
pressured into signing the card. As explained infra Part VI, both of these
proposed amendments to the EFCA enhance employee rights without
infringement on the rights of employers and unions.

The introduction of the EFCA has not been the first time the
legislature has striven to provide the proper balance of employer, employee,
and union rights.27 The courts and legislature have been searching for the

28appropriate balance since labor's inception. Part II of this Comment
explains the need for federal protection of employees' right to organize.
Part III introduces the struggle between the legislature and the judiciary to
afford employees their right to organize and explores the attempts of the
legislature to balance the rights of employers and unions through the
enactment of the NLRA, the adoption of the Taft-Hartley Amendments, and
proposed EFCA. Part IV chronicles the history of the secret ballot election.
Part V evaluates the arguments of proponents and opponents of the EFCA,
while Part VI proposes changes to the EFCA which would provide a greater
balance between the rights of employers and unions to properly afford
employees the rights they need. Part VII briefly concludes.

25. Dana Corp., 351 N.L.R.B. 434 (2007).

26. Id.; see also discussion infra Part VI and note 164.
27. See discussion infra Part II.
28. See discussion infra Part II.
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II. THE DEVELOPMENT OF THE NATIONAL LABOR
RELATIONS ACT TO PROTECT EMPLOYEE RIGHTS

As early as the seventeenth century, workers began forming labor. ... . .. .29

organizations to enhance their bargaining position with employers. Since
organized labor's development, the judiciary and legislature have faced the
challenge of incorporating labor organizations into American life and
culture. 3° To exhibit the evolution of the government's views on organized
labor and to illustrate the ongoing struggle of the government in providing a
proper balance between the rights of employees, unions, and employers,
this section explores the circumstances which prompted the formation of
the National Labor Relations Act, its subsequent development through
amendments, and the most recent proposed amendment-the Employee
Free Choice Act. An evaluation of labor law's development over the
centuries helps to understand the importance of protecting employees' right
to organize with federal legislation, the role of organized labor in America's
economic development, and the positions of the parties advocating for and
against the EFCA.

A. PRE-NLRA: THE NEED FOR FEDERAL REGULATION OF
EMPLOYEES' RIGHTS TO BARGAIN COLLECTIVELY

When organized labor first developed, workers who wished to form
labor organizations or otherwise collectively attempt to improve their
working conditions faced highly unfavorable judicial reactions.3 ' For
example, the judiciary condemned concerted activities as criminal

32conspiracies in an effort to discourage organized labor. Decided in 1806,
the first American labor case, known as the Philadelphia Cordwainers'
Case,33 employed the criminal conspiracy doctrine in finding a group of
journeymen guilty of a conspiracy to raise their wages.34 The precedent set

29. THEODORE J. ST. ANTOINE ET AL., LABOR RELATIONS LAW: CASES AND MATERIALS 2

( lIth ed. 2005).
30. See 1 THE DEVELOPING LABOR LAW: THE BOARD, THE COURTS, AND THE NATIONAL

LABOR RELATIONS ACT 3-24 (John E. Higgins, Jr. et al. eds., 5th ed. 2006) [hereinafter
DEVELOPING LABOR LAW].

31. ST. ANTOINE ET AL., supra note 29, at 2.

32. Id.

33. Commonwealth v. Pullis (Philadelphia Mayor's Court 1806), reprinted in 3 A
DOCUMENTARY HISTORY OF AMERICAN INDUSTRIAL SOCIETY 59-248 (John R. Commons et al.
eds., 1910); see also ST. ANTOINE ET AL., supra note 29, at 2-4 (reprinting Commonwealth v.
Pullis in part).

34. The indictment charged that:
[D]efendants conspired and agreed that none of them would work . . . except at certain
specified prices higher then prices which had theretofore customarily been paid; (2) . . .
defendants conspired and agreed that they would endeavor to prevent 'by threats, menaces,
and other unlawful means' other craftsmen from working except at said specified rates; and
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out by the Philadelphia Cordwainers' Case continued to aply until the
Massachusetts Supreme Court, in Commonwealth v. Hunt, limited the
doctrine's applicability to organized labor through the "ends" and "means"
test.36  Under this test, the conspiracy doctrine did not apply unless the

37
workers engaged in an illegal purpose or a parallel resort to illegal means.
In other words, the courts inquired as to the illegality of the "end," or
objective/purpose of the action, and the illegality of the "means," or method

38through which workers achieved their objective.

After the conspiracy doctrine was narrowed in Hunt, judicial
regulation of organized labor shifted from criminal sanctions to civil
remedies-such as injunctions-and the courts' inability to formulate or
implement a workable labor policy became clear.3 9 For example, the courts
continued to apply the "ends" and "means" test in civil proceedings for
damages and injunctions. 40 However, this test proved too ambiguous, and
subjective judicial discretion resulted in inconsistent application.

Since courts had a difficult time discerning between permissible and
41impermissible conduct for purposes of issuing injunctions and damages,

employees and labor unions became uncertain about the legality of their
proposed peaceful conduct. 43 This uncertainty, coupled with the possibility

(3)... defendants [formed as an association] conspired and agreed that none of them would
work for any master who should employ a cordwainer who had broken any rule or bylaw of
the association, and that defendants, in accordance with such agreement refused to work at
the usual rates and prices.

ST. ANTOINE ET AL., supra note 29, at 2.

35. Commonwealth v. Hunt, 45 Mass. 111 (1842).

36. DEVELOPING LABOR LAW, supra note 30, at 4.

37. Id.

38. See FELIX FRANKFURTER & NATHAN GREENE, THE LABOR INJUNCTION 26 (1963).

39. DEVELOPING LABOR LAW, supra note 30, at 3-5.

40. Id. at 5.

41. Id. at 5-6 ("Economic sophistication and bias of an individual judge were often pivotal.");
FRANKFURTER & GREENE, supra note 38, at 31-32. For example, boycotts and pickets were
viewed differently in different jurisdictions and the decisions by a single tribunal were also
inconsistent. In Massachusetts, picketing was a legitimate means of economic coercion when
there was a technical strike-when employees quit work. See generally Harvey v. Chapman, 226
Mass. 191 (1917). However, in New York "picketing without a strike [was] no more unlawful
than a strike without picketing. Both [were] based upon a lawful purpose. Resulting injury [was]
incidental and must [have been] endured." Exch. Bakery & Rest., Inc. v. Rifkin, 157 N.E. 130,
132-33 (N.Y. 1927). Compare Otis Steel Co. v. Local Union No. 218, 110 F. 698 (N.D. Ohio
1901) (holding that picketing by its very nature has a tendency to intimidate and is a tacit threat of
enforcement of a non-court issued injunction against the employer), with Goldfield Consol. Mines
Co. v. Goldfield M.U. No. 220, 159 F. 500 (D. Nev. 1908) (recognizing that picketing may be
peaceful and permissible).

42. DEVELOPING LABOR LAW, supra note 30, at 7-8. Except, however, non-peaceful conduct
was considered intolerable. Id. at 8.

43. Id. at 7.
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of criminal sanctions or high monetary sanctions,44 acted to deter concerted
45

activity.

American courts started using injunctions widely as a remedy during
46

the late nineteenth century. The frequent use of injunctions resulted in a
"government by injunction" and posed additional problems for organized
labor.47  Employees and unions faced difficulty because-even if later
overturned-the injunctions successfully interrupted the momentum of their

48
activities, typically their strikes. Also, vaguely written injunctions
resulted in contempt sanctions, which allowed for the punishment of
violators, e.g., employees and unions, without the benefit of a jury.49

Employers frequently sought this remedy to prevent economic injury by
concerted activity.

As evidenced by the courts' difficulties in providing a consistent,
manageable test for regulating labor law issues, the country needed a
solution to the problems presented by the labor movement. The judiciary's
belief that labor organizations played no instrumental role in the nation's
economy emanated an anti-labor national policy. 51 Therefore, any efforts of
organized labor were thwarted once they interfered with the interests of
other segments of society. 52 Luckily for organized labor, Congress became
sensitized to the challenges posed by the labor movement and started
forming an approach quite different from that of the federal courts.53

44. DEVELOPING LABOR LAW, supra note 30, at 7-8. Monetary damages were the standard

remedy in actions at law and imposed an inordinately heavy sanction for peaceful conduct,
particularly because a business enterprise's capacity for economic injury far exceeded the typical
employee's ability to pay damages. Id. at 6-7. For an example of the high sanctions sought by
businesses, see Loewe v. Lawlor, 208 U.S. 274 (1908), where the plaintiffs were seeking $80,000
in damages from union members.

45. DEVELOPING LABOR LAW, supra note 30, at 7.

46. Id.

47. Id.; see also WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE AMERICAN LABOR

MOVEMENT 63 (1991). The phrase "government by injunction" originated as a campaign slogan
of Democrats in 1896 against the judiciary's abusive use of injunctions in labor disputes.
FRANKFURTER & GREENE, supra note 38, at 1. After 1908, the Republican party also advocated
for changes in the use of injunctions by the judiciary. Id.

48. DEVELOPING LABOR LAW, supra note 30, at 7.

49. Id.

50. Id.

51. Id. at 13.

52. Id. at 12. For example, "commercial interest must not be injured by disruption of the
interstate flow of goods, consumers and unorganized laborers must not be injured by wage

standardization, employers and the public at large must not be injured by expansion of labor
disputes through secondary boycotts." Id. at 12-13. For a list of cases and their holdings, striking
down or narrowing multiple statutes seeking to protect union organizing, see FORBATH, supra
note 47, at 199-203 app. C.

53. See discussion infra Part lI.B.
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Congress believed that labor organizations played an important role in the
operation of the national economy and sought to protect this important
function "by eliminating judicial interference with the operation of labor
organizations and by affording some of the operations affirmative legal
protection.,

54

B. BATTLE WITH THE JUDICIARY: EARLY ATTEMPTS OF THE
LEGISLATURE TO PROVIDE EMPLOYEES RIGHTS THROUGH FEDERAL

REGULATION

The differing national policies of the judiciary and legislature
continued to conflict during Congress's attempts to provide national
protection for and regulation of organized labor. Congress has attempted,
in several acts, to provide employees with protections against employer
interference in the exercise of their rights to organize. These acts-The
Erdman Act, The Clayton Act, and The Norris-LaGuardia Anti-Injunction
Act-are explored below.

1. THE ERDMAN ACT

The Erdman Act, enacted in 1898, signaled the beginning of
Congress's attempts to foster the role of organized labor in the national

55economy. This Act imposed criminal penalties for the discharge or
threatened discharge of employees for their association with unions and
provided procedures for mediation and conciliation of railway labor
disputes by using unions as employee representatives. 56  The Supreme
Court thwarted Congress's regulation attempt in Adair v. United States.57

In Adair, the Court held the provisions against anti-union discrimination
unconstitutional because they violated the Fifth Amendment of the
Constitution by depriving employees and employers of liberty of contract
without due process. While recognizing Congress's authority to provide
relief for commercial disruptions, the Court concluded that Congress could
not prevent the disruptions by regulating the employment relationships, e.g.,

59
the contracts, out of which they arise.

54. DEVELOPING LABOR LAW, supra note 30, at 13.

55. Erdman Act, ch. 370, 30 Stat. 424 (1898). The Erdman Act's application was limited in
scope to employees engaging in the operation of interstate trains. DEVELOPING LABOR LAW,
supra note 30, at 14.

56. Erdman Act, 30 Stat. 424; see also DEVELOPING LABOR LAW, supra note 30, at 14.
57. Adair v. United States, 208 U.S. 161 (1908), overruled in part by Phelps Dodge Corp. v.

NLRB, 313 U.S. 177 (1941).
58. Id. at 175-76. The Court further held that Congress lacked authority under the Commerce

Clause to make such a regulation of contractual relations. Id. at 179.

59. Id. at 175-76; see also DEVELOPING LABOR LAW, supra note 30, at 15.
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2. THE CLAYTON ACT

Congress next drafted the Clayton Act, which dealt expressly with
organized labor in sections 6 and 20 of the Act. 60 By drafting these
sections, Congress sought to limit the circumstances in which the courts
could assist employer attempts to resist the organizational efforts of

61unions. Section 6 states:

the labor of a human being is not a commodity or an article of
commerce. Nothing contained in the antitrust laws shall be
construed to forbid the existence and operation of labor . . .
organizations, instituted for the purposes of mutual help ... or to
forbid or restrain individual members of such organizations from
lawfully carrying out the legitimate objects thereof.62

By providing this text in the Clayton Act, Congress sought to prevent
the Supreme Court from concluding that all organized labor activity
interfering with the flow of goods in interstate commerce violated the

63Sherman Act. However, insertion of the phrase "lawfully carrying out the
legitimate objects" continued the use of the courts' ambiguous, common
law "ends" and "means" test to determine the legality of behavior and the
necessity of its enjoinment. 64

Congress additionally sought to prevent the Court from providing a
"government by injunction" through the two paragraphs of section 20 of the

65Clayton Act. Section 20's first paragraph provides that no restraining
order or injunction shall be issued by a federal court in any case between
employer(s) and employees that involves or grows out of a dispute

66regarding terms or conditions of employment. However, an important
exception applied, allowing a restraining order or injunction "to prevent
irreparable injury to property, or to a property right, of the party making the

60. Clayton Act, ch. 323, §§ 6, 20, 38 Stat. 730, 731, 738 (1914) (codified at 15 U.S.C. §§ 17,
52 (2006)).

61. See id.; see also DEVELOPING LABOR LAW, supra note 30, at 16.
62. Clayton Act § 6 (codified at 15 U.S.C. § 17).
63. DEVELOPING LABOR LAW, supra note 30, at 16. Congress's concern arose from the fact

that all organized labor does affect commerce in some way because the basic goal of organized
activity is to control the supply and price of labor in a given market. Id. The Sherman Act
proscribed "[e]very contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several states." Sherman Act, 15 U.S.C. §§ 1-7 (2006).
Courts were using the Sherman Act to declare union activity illegal because it restrained trade.
Loewe v. Lawlor, 208 U.S. 274, 292-93 (1908).

64. DEVELOPING LABOR LAW, supra note 30, at 16.

65. Clayton Act § 20 (codified at 15 U.S.C. § 52).

66. Id.

2009]



Loyola Law Review [Vol. 55

application, for which injury there is no adequate remedy at law. 6 7 This
exception allowed courts to persistently grant anti-strike injunctions by
determining that employers continued to possess a property right in the
uninterrupted use of their employee's labor.

Courts similarly thwarted the second paragraph of Section 20's
attempt to limit injunctions by a different technique. 69  This paragraph
prevents enjoinment of certain concerted activity even if the activity creates70
an injury and there is no adequate remedy at law. The text describing the
permitted conduct does not condone violent acts, and it makes several
references to lawful and peaceful conduct. 71 However, use of the terms
"lawful" and "peaceful" to describe the sanctioned conduct led the courts to
conclude that the legislature approved of the "ends" and "means" test to

72determine whether the conduct was actually permitted. Therefore, the
courts did not interpret this paragraph as prohibiting the issuance of
injunctions except in violent situations; instead, the Court construed the
paragraph as requiring an application of the ambiguous test to determine theS•73
legality of concerted activity. Thus, Congress failed once again to defeat
the judiciary's anti-labor stance.

3. THE NORRIS-LAGUARDIA ANTI-INJUNCTION ACT

After the Supreme Court's manipulation of the Clayton Act's text,
Congress waited over a decade before attempting in 1932 to provide
employees and labor organizations with stronger and more protective
rights. The Norris-LaGuardia Anti-Injunction Act 75 manifests Congress's

67. Clayton Act, ch. 323, § 20, 38 Stat. 730, 738 (1914) (codified at 15 U.S.C. § 52 (2006)).
68. FORBATH, supra note 47, at 157.
69. See, e.g., Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921).
70. See generally Clayton Act § 20 (codified at 15 U.S.C. § 52).
71. Id.; see also DEVELOPING LABOR LAW, supra note 30, at 17.
72. See Duplex Printing Press, 254 U.S. at 470-74; see also DEVELOPING LABOR LAW, supra

note 30, at 18.

73. See id.
74. A collective bargaining policy was successfully established on the railroads in the Railway

Labor Act, which contained provisions largely negotiated in advance of Congressional action
between railroads and railroad brotherhoods. See DEVELOPING LABOR LAW, supra note 30, at 20.
Congress's success with the railroads helped pave the way for subsequent collective bargaining
rights for all employees because the Supreme Court announced in Texas & New Orleans Railroad
v. Railway & Steamship Clerks that

[t]he legality of collective action on the part of employees in order to safeguard their proper
interests is not to be disputed .... Congress was not required to ignore this right of the
employees but could safeguard it and seek to make their appropriate collective action an
instrument of peace rather than of strife.

Tex. & New Orleans R.R. v. Ry. & S.S. Clerks, 281 U.S. 548, 570 (1930). Importantly, however,
this quoted language reflects only a change in the attitude of the Courts towards collective
bargaining and organized labor. In Texas & New Orleans Railroad, the Court did not recognize
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attempts to prevent judicial interference from employees' exercise of their
First Amendment right to peaceful assembly. Sections 476 and 777 resemble
the Clayton Act but with some important changes to prevent the courts from.. ... . 78

circumscribing the imposed limts. The Act (1) denies the federal courts
jurisdiction to issue injunctions for certain alleged acts instead of
prohibiting them from issuing injunctions; (2) in those cases where the
federal courts retain jurisdiction, imposes stricter restrictions on the
issuance of injunctions than a mere inadequacy of remedy at law; (3)
intentionally fails to provide a provision that establishes legitimate activities
to be exempted from injunction; and (4) makes sections 4 and 7 apply
"whether or not the disputants stand in the proximate relation of employer
and employee.,

79

Through the elimination of judicial interference in labor disputes,
Congress hoped to promote the voluntary recognition of unions by
employers and thereby include collective bargaining into the standard labor
relations routine. 80 According to section 2 of the Norris-LaGuardia Anti-
Injunction Act, the policy of the United States is to allow the employee to

81choose whether or not to associate with his fellow employees. The policy
further provides that, after an employee chooses to associate, he has full
freedom of that association to self-organize and to select a representative of
his own choosing without the restraint, coercion, or interference of this right

82by employers. In an effort to promote this national policy, Congress
outlawed "yellow-dog" contracts; limited the imposition of vicarious

that Congress's power to regulate interstate commerce extended to other local businesses like
manufacturing and mining. See generally id.; see also DEVELOPING LABOR LAW, supra note 30,
at 21.

75. Norris-LaGuardia Anti-Injunction Act, ch. 90, 47 Stat. 70 (1932) (codified at 29 U.S.C. §§
101-115 (2006)).

76. Id. § 4, 47 Stat. at 70-71 (codified at 29 U.S.C. § 104).
77. Id. § 7, 47 Stat. at 71 (codified at 29 U.S.C. § 107).

78. DEVELOPING LABOR LAW, supra note 30, at 22.
79. See Norris-LaGuardia Anti-Injunction Act §§ 4, 7, 13(c) (codified at 29 U.S.C. §§ 104,

107, 113); see also DEVELOPING LABOR LAW, supra note 30, at 22. Section 4 of the Norris-
LaGuardia Act removes federal court jurisdiction to issue injunctions or restraining orders in
certain circumstances, all of which involve non-violent behavior. See § 4 (codified at 29 U.S.C. §
104). Section 7 allows the federal courts to retain jurisdiction to enter injunctions or restraining
orders in limited circumstances. See § 7.

80. DEVELOPING LABOR LAW, supra note 30, at 22.

81. Norris-LaGuardia Anti-Injunction Act, ch. 90, § 2, 47 Stat. 70, 70 (1932) (codified at 29
U.S.C. § 102 (2006)).

82. Id.

83. A "yellow-dog" contract is a contract between an employer and employee whereby the
employee agrees not to join a labor organization or to resign if he or she decides to join one in the
future. See DEVELOPING LABOR LAW, supra note 30, at 23.
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liability on union officials and members; 84 mandated attempts to settle labor
disputes by negotiation, mediation, or voluntary arbitration before
permitting the issuance of an injunction; and imposed procedural• • • 86

safeguards for those charged with contempt for violating an injunction.

The Act underwent judicial scrutiny in Lauf v. E.G. Shinner and Co.,87 and
the Court approved its constitutionality.

As demonstrated, Congress's attempts to provide employees and
unions with rights and a recognized role in America's economy were
thwarted by the judiciary. The courts used the text of the Erdman and
Clayton Acts to reinforce the use of the ambiguous "ends" and "means"88...

test. Although the Norris-LaGuardia Anti-Injunction Act successfully
prevents judicial interference with labor organizing activities, it does little
to promote the growth of organized labor and the development of collective

89
bargaining. Instead, the Act only strips the federal courts of jurisdiction to
enjoin labor organizing efforts. Further legislation thus became necessary
to enhance the employees' ability to collectively bargain with employers
over the terms and conditions of their employment and to properly confer
employees with protections in the exercise of their rights of association.

C. THE BATTLE WITH THE JUDICIARY ENDS: THE NLRA AND ITS SUBSEQUENT

AMENDMENTS

The opportunity to provide employees with collective bargaining
rights arose with the turmoil caused by the Great Depression. With the help
of Senator Robert Wagner, the promotion of employee organizing and
collective bargaining became thought of as essential to the nation's
recovery.90  According to Wagner, collective bargaining between
employees and employers would lead to industrial stability and, in turn,
would reduce the likelihood of recurrent depression and unrest.91  To
achieve industrial stability, therefore, the implementation of a national
policy to further such organization and collective bargaining was essential.

84. Norris-LaGuardia Anti-Injunction Act, ch. 90, § 6, 47 Stat. 70, 71 (1932) (codified at 29
U.S.C. §§ 106 (2006)).

85. Id. § 8, 47 Stat. at 72 (codified at 29 U.S.C. § 108).
86. See generally Norris-LaGuardia Anti-Injunction Act, 47 Stat. 70; see also DEVELOPING

LABOR LAW, supra note 30, at 23.

87. Laufv. E.G. Shinner & Co., 303 U.S. 323 (1938).

88. See supra notes 59, 63, 72 and accompanying text.
89. DEVELOPING LABOR LAW, supra note 30, at 25-26.
90. See CHRISTOPHER L. TOMLINS, THE STATE AND THE UNIONS: LABOR RELATIONS, LAW,

AND THE ORGANIZED LABOR MOVEMENT IN AMERICA, 1880-1960, at 118-19 (1985).

91. Id.
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1. THE NLRA: EMPLOYEES' AND UNIONS' RIGHTS FIND A HOME

On July 5, 1935, the Wagner Act,9 2 commonly known as the National
Labor Relations Act (NLRA), incorporated this national policy goal.93 The
NLRA declares that the policy of the United States is to facilitate the flow
of interstate commerce by encouraging the practice and Procedure of
collective bargaining and protecting workers' right to organize.

The Act effectively establishes the necessary balance of bargaining
power between employers and employees by providing employees with the
right to organize, the right to bargain collectively, the right to choose their
bargaining representative, and the right to engage in strikes, picketing and
other concerted activities.9 5 Importantly, the NLRA also provides workers
protections in the exercise of these rights through the characterization of

96
certain employer conduct as illegal, unfair labor practices. Furthermore, it
creates the principle of "majority rule., 97 Majority rule means that when a
majority of employees designate or select a representative for purposes of
collective bargaining, that representative shall be the exclusive
representative for purposes of collective bargaining with respect to pay,
wages, hours, and other terms and conditions of employment.9 8 Finally,
Congress also established the National Labor Relations Board (Board) to
enforce the statute.99 The NLRA creates an administrative infrastructure
under the Board's authority, which diminishes the role of the judiciary at
the initial stages of enforcement. Specifically, the NLRA sets out
procedural guidelines for the Board, including provisions for judicial
review and court enforcement of Board orders, and provides the Board with
exclusive jurisdiction over loqestions of employee representation and
alleged unfair labor practices.

As evidenced by the Supreme Court's holding in NLRB v. Jones &
Laughlin Steel Corp., the judiciary believed that Congress needed the

92. Wagner (National Labor Relations) Act (NLRA), ch. 372, 49 Stat. 449 (1935) (codified at
29 U.S.C. §§ 151-169 (2006)).

93. Seeid. § 1 (codified at 29 U.S.C. § 151).

94. Id.

95. DEVELOPING LABOR LAW, supra note 30, at 28.

96. Wagner (National Labor Relations) Act (NLRA), ch. 372, §8, 49 Stat. 449, 452-53 (1935)
(codified at 29 U.S.C. §§ 158(a) (2006)). For a full version of this section of the statute, see infra
Appendix A.

97. Id. § 9 (codified at 29 U.S.C. § 159).

98. Id.
99. Id. §§ 3-6 (codified at 29 U.S.C. §§ 153-156).

100. See id. §§ 9-11 (codified at 29 U.S.C. §§ 159-168); see also DEVELOPING LABOR LAW,
supra note 30, at 29.

101. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 31-32 (1937).
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ability to regulate labor disputes in order to avoid industrial strife and,
hence, negative effects on commerce. The Court held that acts having the
effect of directly burdening or obstructing interstate or foreign commerce,
or its free flow, are no less within Congress's authority because they grew
out of a labor dispute. 1

0
2 Not only did the Court uphold the constitutionality

of the NLRA, but it also upheld the Board's authority to regulate local
disputes affecting interstate commerce. 10

3

With the Supreme Court's constitutional affirmation, the NLRA,
coupled with the Norris-LaGuardia Act, provided labor organizations with
the opportunity to become an important force in America's economy and
society. 10 4 In fact, from 1937 to 1947, organized labor members increased
from 7,001,000 to 14,146,000.1°5 The percentage of unionized, non-
agricultural workers peaked in 1945 at 35.5%. 106

Despite the unions' success, and partly as a result of it, the position of
critics and employers strengthened after World War 11.1°7 The transition in
America from a wartime economy equipped with price controls and rising
inflation to a peacetime economy resulted in a wave of strikes. 10 8 The
unions exhibited solidarity and strength, and the strikes resulted in a total
loss of 116,000,000 worker-days. Critics, employers, and some
congressmen reacted to this new showing of union strength and urged for
critical changes to the NLRA to reduce its non-neutral, one-sided
approach. °10  From 1946 to 1947, these critics introduced at least two-
hundred bills to amend the NLRA.11'

102. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 31-32 (1937).

103. Id. at 31.
104. DEVELOPING LABOR LAW, supra note 30, at 30.

105. RAYMOND L. HOGLER & GUILLERMO J. GRENIER, EMPLOYEE PARTICIPATION AND

LABOR LAW IN THE AMERICAN WORKPLACE 76 (1992).

106. Id.
107. See id. at 77-83.

108. Id. at 76; see also ST. ANTOINE ET AL., supra note 29, at 15.

109. ST. ANTOINE ET AL., supra note 29, at 15.
110. The business groups desiring a reform of the NLRA justified their stance based on three

arguments: (1) organized labor had too much power, and employers and consumers were hurt by
the exercise of this power; (2) unions were insensitive to the rights of individual members and the
public; (3) the unfair labor practice provisions of the NLRA directed only toward employers had
to be changed to restore equality to the national labor policy. HOGLER & GRENIER, supra note
105, at 76; see also HARRY A. MILLIS & EMILY CLARK BROWN, FROM THE WAGNER ACT TO

TAFT-HARTLEY: A STUDY OF NATIONAL LABOR POLICY AND LABOR RELATIONS 272 (1950).

111. DEVELOPING LABOR LAW, supra note 30, at 37.
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2. THE TAFT-HARTLEY AMENDMENTS: EMPLOYERS' RIGHTS
STRENGTHENED

In 1947, the Labor Management Relations Act, also known as the
Taft-Hartley Act (Taft-Hartley),1 2 codified the changes desired by critics of
the NLRA's non-neutral stance on labor relations. After the bill was
approved by Congress, President Truman attempted to stop the bill's
enactment into law by veto." 3 Truman expressed his concerns regarding
Taft-Hartley as follows:

The bill taken as a whole would reverse the basic direction of our
national labor policy, inject the Government into private economic
affairs on an unprecedented scale, and conflict with important
principles of our democratic society. Its provisions would cause more
strikes, not fewer. It would contribute neither to industrial peace nor to
economic stability and progress. It would be a dangerous stride in the
direction of a totally managed economy. It contains seeds of discord
which would plague this Nation for years to come.14

Despite Truman's reservations, on June 23, 1947, Congress overrode
Truman's veto, and the provisions of Taft-Hartley amended the NLRA. 115

Importantly, the initial declared policy and commitment of the
NLRA' remain unaffected by Taft-Hartley. However, the Act places
restrictions on unions and provides freedoms of speech and conduct to
employers and individual employees.'8 For example, Taft-Hartley amends
section 1 of the Wagner Act to provide that certain practices by labor

112. Labor Management Relations (Taft-Hartley) Act, ch. 120, 61 Stat. 136, 136-162 (1947)
(codified at 29 U.S.C. §§ 141-144, 151-167, 171-183, 185-87, 557 (2006)).

113. To read the entirety of President Truman's veto of Taft-Hartley, see John T. Woolley &
Gerhard Peters, Harry S. Truman: Veto of the Taft-Hartley Labor Bill, THE AMERICAN
PRESIDENCY PROJECT, http://www.presidency.ucsb.edu/ws/index.php?pid=12675 (last visited
Feb. 11, 2009).

114. Id.
115. Labor Management Relations (Taft-Hartley) Act, ch. 120, see. 101, §§ 1-17, 61 Stat. 136,

136-162 (1947) (codified as amended at 29 U.S.C. §§ 141-144, 151-167, 171-183, 557 (2006)).
The veto was overridden by a vote of 68 to 25 in the Senate and 331 to 83 in the House.
DEVELOPING LABOR LAW, supra note 30, at 40.

116. As paraphrased supra, the policy of the United States is "encouraging the process and
procedure of collective bargaining and ... protecting the exercise of full freedom of association,
self-organization, and designation of representatives of their own choosing." Wagner (National
Labor Relations) Act (NLRA), ch. 372, 49 Stat. 449, 449-50 (1935) (codified at 29 U.S.C. § 151
(2006)).

117. Labor Management Relations (Taft-Hartley) Act, sec. 101, § 1 (codified as amended at 29
U.S.C. 151 (2006)); see also DEVELOPING LABOR LAW, supra note 30, at 41.

118. Labor Management Relations (Taft-Hartley) Act, sec. 101, §§ 7, 8(c) (codified as amended
at 29 U.S.C. §§ 157, 158(c)); see also DEVELOPING LABOR LAW, supra note 30, at 41.
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organizations having the intent or necessary effect of burdening or
obstructing commerce must be eliminated to ensure that employees and
employers attain the rights guaranteed by the Act. 1'9 Furthermore, the Act
expressly states that Congress enacted the Act to protect the rights of
employers and individual employees. '

Specifically, Taft-Hartley protects the rights of employers and.. 121

employees by proscribing certain union conduct as unfair labor practices.

Further, Taft-Hartley's "free speech" proviso gives employers the right to
express their views about unions without committing an unfair labor122

practice. The Act additionally protects employee and employer rights by
requiring the Board to conduct a secret ballot election when an employer

123questions the union's majority status to represent his employees.
Importantly, Taft-Hartley fosters employee rights by prohibiting closed124

shops and amends section 7 of the NLRA to provide employees with the
right to refrain from engaging in section 7 protected activities.

119. Labor Management Relations (Taft-Hartley) Act, ch. 120, sec. 101, § 1, 61 Stat. 136, 137
(1947) (codified as amended at 29 U.S.C. § 151 (2006)). Originally, Section 1 of the NLRA only
gave employees protection from unequal bargaining power and employer efforts to prevent
organization. See Wagner (National Labor Relations) Act, ch. 372, § 1, 49 Stat. 449, 449 (1935)
(codified at 29 U.S.C. § 151 (2006)). Therefore, the Taft-Hartley amendments provided
employees with protections from both employer and union interference with the right to organize
or refrain from organizing. See infra notes 122, 124-25.

120. Labor Management Relations (Taft-Hartley) Act, ch. 120, § l(b) (codified as amended at
29 U.S.C. § 141(b) (2006)).

121. Id. at sec. 101, § 8(b) (codified as amended at 29 U.S.C. § 158(b)). For a full version of
this section of the statute, see infra Appendix B.

122. Id. at sec. 101, § 8(c) (codified as amended at 29 U.S.C. § 158(c)). The "free speech
proviso" provides:

The expressing of any views, argument, or opinion, or the dissemination thereof, whether in
written, graphic, or visual form, shall not constitute or be evidence of an unfair labor practice
under any of the provisions of this Act, if such expression contains no threat of reprisal or
force or promise of benefit.

Id.

123. Id. at sec. 101, § 9(c) (codified as amended at 29 U.S.C. § 159(c)).
124. Id. at sec. 101, § 8(a)(3), (b)(2) (codified as amended at 29 U.S.C. § 158(a)(3), (b)(2)). A

closed shop is a clause in a labor contract that requires the employee to become a full union
member as a condition of gaining or retaining employment. Paul Weiler, Striking a New Balance:
Freedom of Contract and the Prospects for Union Representation, 98 HARv. L. REV. 351, 397
(1984).

125. Labor Management Relations (Taft-Hartley) Act, sec. 101, § 7 (codified as amended at 29
U.S.C. § 157). Section 7 of the NLRA currently provides:

Employees shall have the right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own choosing, and to
engage in other concerted activities for the purpose of collective bargaining or other mutual
aid or protection, and shall also have the right to refrain from any or all of such activities
except to the extent that such right may be affected by an agreement requiring membership in
a labor organization as a condition of employment as authorized in section 8(a)(3) [29 U.S.C.
§ 158(a)(3)].
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The amendments also set out the duties of employers and unions in
collective bargaining and add that the obligation to bargain in good faith
does not require either party to accept a proposal or make a concession.1 6

Furthermore, the amendments provide that any party wishing to terminate
or modify a contract made between unions and employers must give the
other party sixty days notice, meet and confer with the party, notify the
Federal Mediation and Conciliation Service, and continue in full force and
effect all the terms of the bargaining agreement without resorting to strike
or lockout. 1

27

Since the enactment of the Taft-Hartley Amendments, union
membership has been steadily declining from 34.8% of American workers
in 1954 to 23.5% in 1973, 18.8% in 1984, 15.5% in 1994, and 12% in
2006.128 Besides passage of the Labor Management Reporting andS 129

Disclosure Act of 1959, also known as the Landrum-Griffin Act, lack of
bi-partisanship and battles between union and employer sponsorship in
Congress have prevented the passage of new labor reform. 130

In the years since Taft-Hartley's labor reform, several scholars have
highlighted the problems and failures of the NLRA.' 31 According to one
scholar, the NLRA has become such a failure that "American labor law
more and more resembles an elegant tombstone for a dying institution."'' 32

Critics accuse the NLRA of being too weak to fulfill its policy of protecting

Id.
126. Labor Management Relations (Taft-Hartley) Act, ch. 120, sec. 101, § 8(d), 61 Stat. 136,

142-43 (1947) (codified as amended at 29 U.S.C. § 158(d) (2006)).

127. Id. The bargaining agreement must remain in full force and effect without strike or
lockout for sixty days after providing notice or until the expiration of the agreement, whichever
occurs first. Id.

128. 153 CONG. REC. S. 8378, 8380 (2007) (statement of Senator Specter) (pertaining to the
Senate's consideration of a motion to proceed to consideration of the Employee Free Choice Act).

129. Labor Management Reporting and Disclosure (Landrum-Griffin) Act, Pub. L. No. 86-257,
73 Stat. 519 (1959) (codified as amended at 29 U.S.C. §§ 401-531 (2006) & other scattered
sections of 29 U.S.C.). The Landrum-Griffin Act sought to curtail union corruption by giving
union officials fiduciary responsibility over member's funds, increasing the financial transparency
of unions, and requiring internal union elections. Id.

130. See Arlen Specter & Eric S. Nguyen, Representation Without Intimidation: Securing
Workers' Right to Choose Under the National Labor Relations Act, 45 HARV. J. ON LEGIS. 311,
315 (2008).

131. See id. at 317-26; James A. Gross, Worker Rights As Human Rights: Wagner Act Values
and Moral Choices 4 U. PA. J. LAB & EMP. L. 479, 482-86 (2002); Paul Weiler, Promises to
Keep: Securing Workers' Rights to Self-Organization Under the NLRA, 96 HARV. L. REv. 1769
(1983) [hereinafter Promises to Keep]; James Brudney, The Changing Workplace: Reflections on
Group Action and the Law of the Workplace, 74 TEX. L. REV. 1563 (1996).

132. Promises to Keep, supra note 131, at 1769.
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"full freedom of association [and] self-organization" among workers. 133

According to critics, these weaknesses include the inefficiencies of
remedies to deter employer and union abuses and unfair labor practices, 134

135
the sluggishness of the NLRB in responding to and settling disputes, and
deficient information provided to employees during organizational drives
concerning the advantages and disadvantages of union representation.136

3. THE EMPLOYEE FREE CHOICE ACT: A PROPOSED SOLUTION TO
FACILITATE THE FREE EXERCISE OF EMPLOYEE RIGHTS

In response to the declining rate of union membership and the alleged
deficiencies of the NLRA, labor organizations and Democratic members of
Congress proposed the Employee Free Choice Act (EFCA). 137 According
to Democratic Representative George Miller, Chairman of the Committee
on Education and Labor, the EFCA "seeks to strengthen and expands the
American middle class by restoring workers' freedom to organize and
collectively bargain under the [NLRA]. ' 138

This proposed amendment to the NLRA would streamline the union
certification process by mandating that the Board certify a union on a
showing of majority support from employees based on signed authorization
cards. Currently, whenever an employer doubts the majority status of a
union petitioning for recognition by the employer, he can request a secret
ballot election conducted and certified by the Board. 14  The EFCA would
prevent employers from making such a request. 141  Instead, a union
organizer would have the option of (1) filing a petition for election after
attaining a 30% showing of support from employees or (2) filing a petition
for certification after attaining a majority of support from employees.142

133. See Promises to Keep, supra note 131, at 1769.

134. Specter & Nguyen, supra note 130, at 311-26; Benjamin J. Sachs, Employment Law as
Labor Law, 29 CARDOZO L. REv. 2685, 2694-97 (2008); see also Republic Steel Corp. v. NLRB,
311 U.S. 7 (1940) (holding that the NLRB was limited to remedies designed to make employees
harmed by unfair labor practices whole).

135. Sachs, supra note 134, at 2696; Specter & Nguyen, supra note 130, at 322-26.
136. Matthew T. Bodie, Information and the Market for Union Representation, 94 VA. L. REV.

1, 8-9 (2008). Each of these arguments concerning the NLRA's deficiencies will be examined in
detail infra Part V.

137. Employee Free Choice Act, H.R. 1409, S. 560, 111 th Cong. (2009).
138. H.R. REP. No. 110-23, at 4 (2007) (on file with author).
139. H.R. 1409 § 2. For a discussion of the union certification process see infra Part III.
140. Linden Lumber v. NLRB, 419 U.S. 301, 309-10 (1974) (holding that an employer may

insist on a secret ballot election without providing any basis for doubting that authorization cards
are an accurate indication of employees' choices).

141. Employee Free Choice Act, H.R. 1409, S. 560, 111 th Cong. § 2 (2009).
142. Id. For an explanation of "showing of support" and of the representation process see

discussion infra Part III.
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The EFCA would also change the process of collective bargaining• ... 143

after union certification. As stated above, Taft-Hartley provides that the
parties must only negotiate for an agreement in good faith and that neither
party can be forced to make a concession or agree to a proposal.' 44 No time
limit is set for the parties to reach an agreement. 45 Under the EFCA, the
parties only have ninety days from the date bargaining commences to reach
an agreement before either party can request that the dispute be sent to
mediation. 146 After thirty days of failed mediation, the mediation service
must submit the parties to arbitration in which the terms of the collective
bargaining become binding on the parties for a period of two years. 147

Two other changes the EFCA proposes include injunctions against
unfair labor practices during union organizing drives and increased
remedies for violations by employers. 148 The increased remedies include
make-whole relief for employees discriminated against under section
8(a)(3) in the form of backpay, 149 two times that amount for liquidated
damages, and a civil penalty not to exceed $20,000 for repeated or willful
violations of NLRA sections 8(a)(1) or 8(a)(3). 5 °

Since the EFCA's initial introduction into Congress on February 5,
2007, both political parties of Congress, along with unions and employers,
have been engaged in vigorous debate. 5 1 The most controversial of the
proposed EFCA amendments has been the streamlining of the union
certification process, also referred to as the "card check" provision. 52

143. H.R. 1409 § 3 (2009).

144. Labor Management Relations (Taft-Hartley) Act, ch. 120, sec. 101, § 8(d), 61 Stat. 136,
142 (1947) (codified as amended at 29 U.S.C. § 158(d) (2006)).

145. Id.

146. H.R. 1409 § 3.

147. Id.

148. Id. § 4. The proposed injunctions are primarily directed towards employers. However,
any "person" will be enjoined for participating in any conduct which violates subsections (A), (B),
or (C) of Section 8(b)(4) of the National Labor Relations Act. See infra Appendix B for the full
text of Section 8(b)(4) of the NLRA.

149. Backpay is a remedy consisting of the amount "of money paid or to be paid employees as
reimbursement for wages lost because they were discriminatorily discharged or unlawfully denied
employment, plus interest on such money. Also included is payment for bonuses, vacations,
other fringe benefits, etc., lost because of the discriminatory acts, as well as interest thereon."
ROBERT J. BATriSTA, NATIONAL LABOR RELATIONS BOARD, SIXTY-EIGHTH ANNUAL REPORT

OF THE NATIONAL LABOR RELATIONS BOARD FOR FISCAL YEAR ENDED SEPTEMBER 30, 2003, at

113 app. (2004), available at http://www.nlrb.gov/nlrb/sharedfiles/brochures/annual%20
reports/NLRB2003.pdf.

150. Employee Free Choice Act, H.R. 1409, S. 560, 111th Cong. § 4 (2009). See infra
Appendix A for the full text of Sections 8(a)(l) and 8(a)(3) of the National Labor Relations Act.

151. See discussion infra Part V.

152. See Dems to Introduce, supra note 20.
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While this Comment primarily focuses on the arguments regarding the
card-check provision, a cursory understanding of the EFCA's other
provisions is essential to comprehending the parties' arguments and this
Comment's proposed amendments.

As evidenced by the proposal of the EFCA, Congress continues to
struggle to find the correct balance between the rights of employees, unions,
and employers. While the Taft-Hartley amendments sought to balance out
the power of unions by providing employers with rights in the organization
process and regulating the conduct of unions, it provided an unsuccessful
balance. In fact, part of the debate concerning the EFCA revolves around
whether Taft-Hartley tipped the scale too far in the employers' direction,
thereby diminishing the rights of employees.1 53 Proponents of the EFCA
seek to limit the role of employers and change the balance of powers once
again. 54 To fully comprehend the positions of proponents and opponents
of the EFCA, an understanding of the representation process and the history
of the secret ballot election in the context of labor organizations is
necessary.

III. THE REPRESENTATION PROCESS

Before a labor organization can represent employees or actively
negotiate on their behalf, a union must become the bargaining
representative of the employees.' 55 A labor organization may become such
a representative in one of three ways: (1) an employer can voluntarily
recognize the union; (2) the union can win a Board-certified election; or (3)
the employer can commit so many unfair labor practices during the
organizing process that he will receive a bargaining order from the Board to
bargain with the union.156

If a union attains the signatures of more than 50% of employees in an
appropriate bargaining unit, the union may request voluntary recognition.15 7

153. See discussion infra Part V.A.

154. See discussion infra Part V.A.

155. See Bernhard-Aluminum Tex. Corp., 122 N.L.R.B. 1289, 1293 (1959) (holding that by

voluntarily recognizing the union when it lacked majority support, the employer and union

violated NLRA § 8(a)(2) and § 8(b)(1)(a)), enforced sub nom. Ladies' Garment Workers v.

NLRB, 280 F.2d 616 (D.C. Cir. 1960), aff'd, 366 U.S. 731 (1961).

156. NLRB v. Lyon & Ryan Ford, Inc., 647 F.2d 745, 750-51 (7th Cir. 1981); NLRB v. Gissel

Packing Co., 395 U.S. 575, 597-98, 610 (1969). As the card-check provision does not affect the
Gissel bargaining order method of union representation, this means of becoming a bargaining
representative is not discussed further. To attain a more thorough understanding of the Gissel

bargaining order, see 2 Labor and Employment Law (MB) § 33.03 (2009) [hereinafter Labor and

Employment Law].

157. Labor and Employment Law, supra note 156, § 33.04(1). For an explanation of the term
"appropriate bargaining unit" and how it is determined, see infra footnote 160.
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Upon verification of the union's majority support, the employer may
voluntarily recognize the union or may insist on a Board-conductedelection. 158

The Board will not process an election petition if the petitioning union
cannot present an adequate "showing of interest." 159  This showing of
interest is met when the union attains signatures--on a petition or on
authorization cards-from 30% of employees in an appropriate bargaining
unit."6  When a petition is filed, the employer and union may agree on
which employees should be included and excluded from an appropriate• • • 161

bargaining unit. Absent an agreement, the Board will hold an
administrative hearing no sooner than five working days after the parties
receive notice of the hearing. 162 At the hearing, the Board will determine
the appropriate bargaining unit, based on evidence presented regarding the, - •163

employees' community of interests. The Board will also verify that no
election bars are present which prevent the union from holding an
election. 64 An election may be barred if an existing collective bargaining
agreement is in place, 165 a labor organization has been certified or
voluntarily recognized for less than a year when the petition is filed,166 or

158. Labor and Employment Law, supra note 156, § 33.04(2)(a)(ii); Linden Lumber Div.,
Summer & Co. v. NLRB, 419 U.S. 301, 304 (1974).

159. NATIONAL LABOR RELATIONS BOARD, AN OUTLINE OF LAW AND PROCEDURE IN
REPRESENTATION CASES 34 (2008) [hereinafter NLRB OUTLINE OF LAW AND PROCEDURE],
available at http://www.nlrb.gov/nlrb/legal/manuals/RCaseOutline/RCOutline_2008_Full.pdf.

160. Id. at 43. An appropriate bargaining unit is the group of employees the union will
represent. The employees in the unit are grouped together based on a "community of interest."
Labor and Employment, supra note 156, § 33.04(1) n.1; RC Aluminum Indus., Inc. v. NLRB, 326
F.3d 235, 239 (D.C. Cir. 2003). The Board looks to "mutuality of interests in wages, hours, and
other working conditions; commonality of supervision; degree of skill and common functions;
frequency of contact and interchange with other employees; and functional integration." Ore-Ida
Foods, Inc., 313 N.L.R.B. 1016, 1019 (1994) (citing Franklin Mint Corp., 254 N.L.R.B. 714, 716
(1981)).

161. NLRB OUTLINE OF LAW AND PROCEDURE, supra note 159, at 34; see also Consent
Election Law & Legal Definition, http://definitions.uslegal.com/c/consent-election/ (last visited
February 15, 2009).

162. Croft Metals, Inc., 337 N.L.R.B. 688, 688 (2002).

163. Labor and Employment Law, supra note 156, §§ 33.04(1) n.l, 32.04.

164. See id. § 32.02(3).

165. Id. § 32.02(3)(e). This bar is referred to as the "contract bar." Id. Despite this contract
bar, however, a petition for election may be processed if it is filed in the sixty- to ninety-day
window before the expiration of the existing collective bargaining agreement. Id. Also, the
contract must be for a definite duration. Id. In a collective bargaining agreement with a duration
longer than three years, the contract bar only applies for three years. Id.

166. Id. § 32.02(3)(c)-(d). When the union has been certified by an election, this bar is called

the "one-year certification rule." Id. § 32.02(3)(c). When an employer voluntarily recognizes the
union, the bar is called a "voluntary recognition bar." Id. § 32.02(3)(d). Certified labor
organizations have a presumption of majority status for one year following the election or
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blocking charges are in place. 167

On election day, a secret ballot election is held, and the votes are
counted immediately after the polls close. 168  If the union receives votes
from more than 50% of the employees, the union wins the election and
receives Board-certification.' 69  Ties and final vote counts of less than a• • • ,170

majority end in the employer's favor. Employers and unions have seven
days to file objections as to the validity of the election.' 7 ' Importantly, the
Board has held that an election may be set aside based on conduct that is
not itself an unfair labor practice if it destroys the "laboratory conditions"• 172

necessary for a fair and free election.

recognition, and voluntarily recognized labor organizations have a presumption of majority status
for a "reasonable period of time," usually one year. Id. § 32.02(3)(c)-(d); Exxel/Atmos, Inc. v.
N.L.R.B., 28 F.3d 1243, 1246 (D.C. Cir. 1994). With respect to the voluntary recognition bar, the
NLRB held in Dana Corp., 351 N.L.R.B. 434 (2007), that the "immediate postrecognition [sic]
imposition of an election bar does not give sufficient weight to the protection of the statutory
rights of affected employees to exercise their choice on collectivebargaining [sic] representation
through the preferred method of a Board-conducted election." Dana Corp., 351 N.L.R.B. at 434.
The Board further held that an election bar would not be imposed after a card-based recognition
unless: (1) employees in the bargaining unit receive notice of the recognition and of their right,
within forty-five days of the notice, to file a decertification petition or to support the filing of a
petition by a rival union and (2) forty-five days pass from the date of notice without the filing of a
valid petition. Id. A valid petition, supported by 30% or more of the unit employees and filed
within forty-five days of the notice, will be processed. Id. The requisite showing of interest may
include employee signatures obtained before and after the recognition, and these principles govern
regardless of whether a card-check and/or neutrality agreement preceded the union's recognition.
Id. This decision also made changes to the contract bar in cases of voluntary recognition.
Specifically, "a collective-bargaining agreement executed on or after the date of voluntary
recognition will not bar a decertification or rival union petition unless notice of recognition has
been given and 45 days have passed without a valid petition being filed." Id. at 435.

167. Labor and Employment Law, supra note 156, § 32.02(3)(f. Blocking charges exist when
unfair labor practice charges are pending against the employer. Id. In the interest of conducting a
fair election, the election will be delayed until resolution of the charges. Id.

168. Id. § 32.07(5).

169. See id. § 32.07(6).

170. Id.
171. Id. § 32.08(2)(b). Generally, the seven day time period is not adjusted due to intervening

weekends or holidays, unless the seventh day falls on a weekend or a holiday. Id.

172. Gen. Shoe Corp., 77 N.L.R.B. 124, 127 (1948). In this case, the General Shoe's president
destroyed the lab conditions of the election by the method in which he expressed his anti-union
views to employees. Id. at 126. On the day before the election, he brought about 25 groups of 20
to 25 workers into his own office, "and there, in the very room which each employee must have
regarded as the locus of final authority in the plant, read every small group the same intemperate
anti-union address." Id. at 126-27. This conduct combined with the employer's "instructions to
its foremen to propagandize employees in their homes, went so far beyond the presently accepted
custom of campaigns directed at employees' reasoning faculties that [the court] [was] not justified
in assuming that the election results represented the employees' own true wishes." Id. at 127.
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IV. HISTORY OF THE SECRET BALLOT ELECTION

While the secret ballot election has become a critical and necessary
component of American society in the election of local, state, and federal
politicians, 73 the Board-supervised election process outlined in Part V has
never been a necessary component of the employee representation process
in America.174 The secret ballot is a voting method that keeps a voter's
choice confidential.175  It prevents attempts to influence voters by
intimidation or bribery and ensures that a voter's choice is sincere. 176

Importantly, the NLRA did not provide many specifics as to the
representation process. 77 According to the NLRA, a Board shall designate
a labor organization selected by a majority of the unit employees as theirS178

representative. The Board approved many methods to demonstrate this
majority and concluded that the employees' intent is the most important.1 79

An employee need only show his desire for the union or other person to act
as his representative in collective bargaining. 18 This intent may be
manifested in any manner as long as it can be proven by behavior or
language.18' The methods approved include authorization cards, strike
votes, strike participation, and the acceptance of strike benefits."'

Despite recognition of the validity of these other methods, the Board
in 1939 declared that the secret ballot election was the preferred method of
proving majority support.183  While elections were deemed the preferredmethod of proving majority status, authorization cards were still

173. See Burson v. Freeman, 504 U.S. 191, 200-05 (1992).

174. Labor law's secret ballot election has not been necessary except in specific, limited
circumstances, discussed infra.

175. See Burson, 504 U.S. at 200-05.

176. Id.
177. See generally Wagner (National Labor Relations) Act, ch. 372, 49 Stat. 449 (1935)

(codified at 29 U.S.C. §§ 151-168 (2006)).

178. Id. § 9(b) (codified at 29 U.S.C. § 159(a)).

179. Lebanon Steel Foundry v. NLRB, 130 F.2d 404, 407 (D.C. Cir. 1942).

180. Id.

181. Id.

182. Sheila Murphy, A Comparison of the Selection of Bargaining Representatives in the
United States and Canada: Linden Lumber, Gissel, and the Right to Challenge Majority Status,
10 COMP. LAB. L. J. 65, 69-70 (1988).

183. Armour & Co., 13 N.L.R.B. 567, 572 (1939) (directing a secret ballot election and saying
that although representatives have been certified in the past without an election "we are persuaded
by our experience that, under the circumstances of this case, any negotiations entered into
pursuant to a determination of representatives by the Board will be more satisfactory if all
disagreement between the parties regarding the wishes of the employees has been, as far as
possible, eliminated"); Cudahy Packing Co., 13 N.L.R.B. 526, 531-32 (1939).
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acceptable. 84 If an employer was presented with the cards and there was
no genuine dispute as to the existence of majority support, it would be
required to recognize and bargain with the union in good faith. 185

Otherwise, the employer would commit an unfair labor practice by violating
its duty to bargain in good faith under section 8(a)(5) of the NLRA."8

The Taft-Hartley amendments codified this preference for secret ballot
elections by providing that whenever the Board finds that "a question of
representation exists," the Board must direct a secret ballot election and
certify the results. 87 Importantly, this provision does not mandate that a
secret ballot election be held every time a labor organization seeks
representation. 188 Rather, the secret election need only be held when the
Board finds that a "question of representation affecting commerce

,,189
exists.

While the Taft-Hartley amendments did not mandate conducting a
secret ballot election, the United States Supreme Court held in Linden
Lumber Division, Summer & Co. v. NLRB 19 that an employer can demand
that a union file a petition for an election before he can be forced to
recognize and bargain with the union.' 91 The Court further held that this
right exists regardless of the proof of support shown by a union.192

In Linden Lumber, the union demanded recognition from Linden once
the union obtained authorization cards from a majority of Linden's
employees. 93 Linden refused to bargain based on doubts that the union
actually obtained majority status and suggested that the union file a petition194

for an election. In response, the union filed an unfair labor practicecharge against the employer for a violation of its duty to bargain under

184. See, e.g., Jas. H. Matthews & Co. v. NLRB, 354 F.2d 432, 438-39 (8th Cir. 1965).
185. Id. If the employer expressed a good faith doubt that the union did not have majority

status, he could legally refuse to bargain with the union. See id.
186. Wagner (National Labor Relations) Act, ch. 372, § 8(a)(5), 49 Stat. 449, 452 (1935)

(codified at 29 U.S.C. § 158(a)(5) (2006)); see also Jas. H. Matthews & Co., v. NLRB, 354 F.2d
432, 438-39 (8th Cir. 1965).

187. Labor Management Relations (Taft-Hartley) Act, ch. 120, sec. 101, § 9(c)(1), 61 Stat. 136,
144 (1947) (codified as amended at 29 U.S.C. § 159(c)(1) (2006)).

188. Id.; see also Murphy, supra note 182, at 71-72.
189. Labor Management Relations (Taft-Hartley) Act, sec. 101, § 9(c)(1) (codified as amended

at 29 U.S.C. § 159(c)(1)); see also Murphy, supra note 182, at 71-72.
190. Linden Lumber Div., Summer & Co. v. NLRB, 419 U.S. 301 (1974).

191. See id. at 309-10.

192. Id.

193. Id. at 302.

194. Id.
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section 8(a)(5) of the NLRA. 19 5

The Supreme Court refused to find a violation of section 8(a)(5). 196 In
making its determination, the Court referenced the Board's abandonment of
a requirement that an employer express good faith doubt as to the validity• • 197

of the union's majority status. The Supreme Court expressed that it was
not taking the view that authorization cards are wholly unreliable as
indicators of employee support of a union;19  rather, the Court was
recognizing that an employerI may have valid objections to recognizing a
union on the basis of cards. Furthermore, these valid objections may
make it difficult to evaluate the employer's motive to determine its good or
bad faith."°

Therefore, after Linden Lumber, an employer has two options when
presented with a request for recognition based on majority support: (1)
voluntarily recognize the union if he has a good faith belief in its majority
status or (2) refuse to recognize the union and place the burden on the union
to file a petition for an election regardless of his belief of the union's
majority status. This explanation of the history and development of the
secret ballot election in the context of labor law aids in assessing both the
impact of the EFCA on the existing law and the positions of its proponents
and opponents.

V. EMPLOYEE FREE CHOICE ACT VERSUS EMPLOYEE
FORCED CHOICE ACT: ARGUMENTS FOR AND AGAINST THE

EFCA PRESENTED AND ANALYZED

Since the EFCA's introduction, vigorous debate has occurred with
Democrats and Labor (proponents) on one side and Republicans and
Employers (opponents) on the other. This part of the Comment will present
and examine these arguments for their deficiencies.

195. Linden Lumber Div., Summer & Co. v. NLRB, 419 U.S. 301, 302 (1974).

196. Id. at 305.
197. Id. at 304-05 (citations omitted).

198. Id. at 306.
199. Id. The court articulated the various objections as follows:

[H]e may have rational, good-faith grounds for distrusting authorization cards in a given
situation. He may be convinced that the fact that a majority of the employees strike and
picket does not necessarily establish that they desire the particular union as their
representative. Fear may indeed prevent some from crossing a picket line; or sympathy for
strikers, not the desire to have the particular union in the saddle, may influence others.

Id.
200. Id.
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A. MAKING THE CASE FOR THE EFCA: PROPONENTS' ARGUMENTS

Proponents of the Employee Free Choice Act center their arguments
on a commitment to strengthen and expand America's middle class, "the
backbone of this country's strong economy and vibrant democracy,, 20' and
the belief that employers engage in abusive, coercive conduct during• . • 202

organizational drives. Proponents take five positions, each of which will
be addressed in turn: (1) the importance of the EFCA to America's middle
class and economy; (2) the broken election process which hinders employee
free choice; (3) the necessity of mitigating employer abuses and their effect
on free choice; (4) the ineffectiveness of remedies for employer abuses; and
(5) the ability of the EFCA to assist employees in the selection of their
bargaining representative.

1. THE EFCA WILL ENHANCE AMERICA'S MIDDLE CLASS AND

ECONOMY

Proponents stress that the long-term prosperity and stability of the
203United States depends on a strong middle class. Therefore, this nation

204needs the EFCA to strengthen the middle class and attain these goals. 2 05

The EFCA will give workers basic dignity and respect in the workplace.
It allows them to make their own decisions about whether they should
bargain together for fairer wages, benefits, and working conditions without
the threat or fear of harassment, retribution, or loss of their livelihood.2°6

Proponents further maintain that America's middle class needs
strengthening now more than ever. American workers produce 70% more
goods and services today than in the late 1970's.2 °7 However, workers' pay
and benefits have lagged behind this increase in production.208  For
example, since 2001, productivity has increased 18% but has only been
accompanied by a 3% increase in the average real hourly wage of
workers. 2°9 This 3% increase is miniscule in comparison with the increase

210
in corporate profits and the incomes of the richest Americans.

201. H.R. REP. No. 110-23, at 7 (2007).

202. See discussion infra Parts V.A.2-4.

203. H.R. REP. No. 110-23, at 7.

204. Id.

205. Id.

206. Id.

207. Id. at 12 (discussing Hearing, infra note 220 (testimony of Dr. Eileen Appelbaum,
Director of the Center for Women and Work, Rutgers University)).

208. Id.

209. H.R. REP. No. 110-23, at 12 (2007).

210. Id. (discussing Hearing, infra note 220 (testimony of Dr. Eileen Appelbaum, Director of
the Center for Women and Work, Rutgers University)).
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According to proponents, the undermining of the NLRA by employers
211has caused Americans to lose and America's democracy to be weakened.

By strengthening free choice in the workplace, they maintain, the EFCA
will lay a foundation for ensuring a more prosperous economy and healthier

212society. For example, unionized workers receive an advantage over non-
unionized workers in many areas. On average, unionized workers earn 30%
more than non-union workers.213 Additionally, those employees belonging
to a union are 62% more likely to have employer-provided health care
coverage and four times more likely to have guaranteed, distinct benefit

214pension plans. Therefore, according to proponents, unions offer the
unique ability to set industry-wide standards that result in benefits to union

215and non-union workers in the industry. The threat of unionization scares
employers and often results in an attempt by employers to discourage
unionization by approaching or matching union pay and benefit scales.! 16

Additionally, proponents contend that unions can help employees achieve
greater fairness in wages and earn wages that more accurately reflect a217
company's success. Allegedly, this equitable result leads to more

218motivated employees.

2. THE ELECTION PROCESS IS BROKEN

Proponents further assert that the American workers' freedom to
organize and collectively bargain is in danger because of the NLRA's• ,- .. 219

ineffectiveness. Employers have been able to manipulate the NLRA andS•220

use it as a weapon against union organizing. As a result, proponents
maintain that the union election process is broken, undemocratic, and in,. • 221

need of repair; Board elections "look more like the discredited practices

211. H.R. REP. No. 110-23, at 15 (2007) (citing Hearing, infra note 220 (testimony of Harley
Shaiken)). Proponents base this statement on their view that a worker's right to organize is and
should be considered a fundamental human right. Id. Thus, denial of this right leads to economic
and political consequences. Id.

212. Id.

213. Id. at 13 (citing Hearing, infra note 220 (testimony of Richard Trumka, Executive Vice
Presidenct, AFL-CIO)).

214. H.R. REP.No. 110-23, at 13 (2007).

215. Id. at 15 (citing Hearing, infra note 220 (testimony of Harley Shaiken)).

216. Id. at 13.

217. Id. at 13-14.

218. Id. at 15.

219. Id. at 8.
220. See Strengthening America's Middle Class Through the Employee Free Choice Act:

Hearing Before the Subcomm. on Health, Employment, Labor & Pensions, 110th Cong. 2 (2007)
[hereinafter Hearing] (testimony of Nancy Schiffer), available at http://edlabor.house.gov/
testimony/020807NancySchiffertestimony.pdf.

221. See id.

2009]



Loyola Law Review

of rogue regimes abroad than like anything" that could be called222
American. For example, "management has almost unlimited and
mandatory access to employees, while union supporters have almost
none." 223 Also, by virtue of the employer's control over an employee's life
at work and his ability to reward, punish, promote, or fire, an employer
inherently has coercive power.224

Furthermore, according to proponents, employers frequently hire
"union-busting" firms to prevent their businesses from experiencing a

225unionized workplace. The lucrative "union avoidance" industry is worth
several hundred million dollars per year.226 These anti-union consultants
engage in sophisticated campaigns against unions by using several

227tactics. Such tactics include captive speeches, interrogations of
employees, one-on-one meetings between employees and supervisors, "vote
no" committees, plant-closure threats, and anti-union videos.

3. EMPLOYERS ROUTINELY ABUSE THE NLRA

Additionally, proponents use statistics to show that employers have
been committing unfair labor practices at astonishingly high rates. A
worker is fired or otherwise discriminated against every twenty-three• • • 229
minutes because of his or her union activity. This startling figure is
derived from the Board Annual Reports for 1993-2003, which reports that
an average of 22,633 workers per year received backpay from their

222. H.R. REP. NO. 110-23, at 19 (discussing Hearing, infra note 220 (testimony of Gordon
Lafer)).

223. Id.

224. Id.

225. H.R. REP. No. 110-23, at 9-10 (2007) (citing BRONFENBRENNER, infra note 235). Anti-
union consultants are used by employers in 75 to 82% of union organizing campaigns. Id. at 9
(citing BRONFENBRENNER, infra note 235; CHIRAG MEHTA & NIK THEODORE, UNDERMINING
THE RIGHT TO ORGANIZE: EMPLOYER BEHAVIOR DURING UNION REPRESENTATION CAMPAIGNS
(2005)).

226. John Logan, The Union Avoidance Industry in the United States, 44(4) BRIT. J. OF INDUS.

REL. 651, 651 (Dec. 2006), available at http://www.newunionism.net/library/organizing/Logan%
20%20The%20Union%2OAvoidance%20Industry%20in%20the%20United%20States%20%2020
06.pdf. In fact, EnerSys, a large battery manufacturer, owes an anti-union law firm more than
$270,000 for its services. Steven Greenhouse, How Do You Drive Out a Union? South Carolina
Factory Provides a Textbook Case, N.Y. TIMES, Dec. 14, 2004, available at
http://www.nytimes.com/2004/12/14/national/14union.html.

227. H.R. REP. NO. 110-23, at 9-10 (citing John Logan, The Fine Art of Union Busting, 33(2)
NEW LAB F. 76, 78 (2004)).

228. Id. at 10 (citing Logan, supra note 227, at 78).

229. Id. at 8 (citing Every 23 Minutes, AMERICAN RIGHTS AT WORK,
http://www.americanrightsatwork.org/publications/statistics/every-23-minutes.html) (subscription

required to access article) (on file with author).
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employers.23° The Board awards backpay to workers who are "illegally
fired, laid off, demoted, suspended, denied work, or otherwise
discriminated against because of their union actiVitr. ' ' 231 In 2005 alone,
more than 30,000 workers were awarded backpay. Therefore, based on
backpay in 2005, discrimination occurred even more frequently than every
twenty-three minutes. The number of workers receiving this award has
increased by 500% since 1969 when a little over 6,000 employees received

233backpay. Notably, this huge increase resulted despite the fact that union
membership in the non-agricultural, private sector declined from around
30% in the 1960s to 7.4% in 2006.234

Another startling figure used by proponents to portray employer
abuses was derived from a study conducted in 2000 by Kate

231Bronfenbrenner, the Director of Labor Research at Cornell University.
Bronfenbrenner's research unveiled that, during an organizational
campaign, 25% of employers illegally fire at least one worker for his or her
union activity. 236 Additionally, when employers face a union organizing
drive, 92% hold mandatory captive audience anti-union meetings; 78%
force employees to attend one-on-one anti-union meetings with supervisors• 237

(67% require these one-on-one meetings weekly); and more than 51%
238threaten to close all or part of their plants. The compulsory meetings

held by employers are especially influential on employees as they often
239

involve the presence of members of high level management. These
management officials have likely never met the workers before but are now

230. H.R. REP. No. 110-23, at 8 (citing Hearing, supra note 220 (testimony of Harley
Shaiken)). But see UnionFacts.com, Commonly Misused Statistics, http://www.unionfacts.com/
cardcheck/misused Stats.cfm (last visited Jan. 1, 2009) (explaining that the number of people who
receive backpay in a given year includes people who were awarded it from employer and union
violations for participating in all union activities).

231. H.R. REP. No. 110-23, at 8 (2007).

232. Id.

233. Id. (citing Hearing, supra note 220, at 3 (testimony of Nancy Schiffer).

234. Id.; Special Report: Union Membership Rates Dropped in 2006 to 12 Percent; Biggest
Loss in Manufacturing 21 (5) Labor Relations Week (BNA) 141, 172 (Feb. 1, 2007).

235. See generally KATE BRONFENBRENNER, UNEASY TERRAIN: THE IMPACT OF CAPITAL

MOBILITY ON WORKERS, WAGES, AND UNION ORGANIZING (2000), available at

http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article= 1002&context=reports. The
information gathered for the study occurred between January 1, 1998 and December 31, 1999. Id.
at v. But see infra Part V.C.

236. BRONFENBRENNER, supra note 235, at 73 tbl.8. Use of this statistic in support of pro-
EFCA opinions include: H.R. REP. NO. 110-23 (2007) and Hearing, supra note 220 (testimony of
Nancy Schiffer).

237. BRONFENBRENNER, supra note 235, at 73 tbl.8; see also H.R. REP. NO. 110-23, at 9
(2007).

238. BRONFENBRENNER, supra note 235, at 66 tbl.3.

239. Hearing, supra note 220, at 4 (testimony of Nancy Schiffer).
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intensely interested in their interests in collective bargaining.240

Furthermore, according to Bronfenbrenner's study, when employers
employ no anti-union tactics the union success rate in elections is 100%.241

However, when the employer uses fewer than six tactics, the success rate
drops to 58%, and it drops to only 36% when five or more tactics are

242used. These tactics have a detrimental effect on union organizing
because employees, who have been subjected to such an anti-union
campaign, fear that they will remain unprotected from employer retaliation
even if the union wins the election.243

4. THE EFCA WILL CURE INEFFECTIVE REMEDIES

According to proponents, part of the reason workers have this fear and
part of the reason employers frequently violate the Act is that no effective
and timely remedies are imposed by the Board.244 Employers view fines as44 - • • ,,245

"a routine cost of doing business. From an employer's perspective,
cleansing the workplace of union organizing leaders and maintaining a
union-free workplace is well-worth the cost.2 4 6 In fact, according to the
September 2000 Human Rights Watch Report, "[legal obstacles tilt the
playing field so steeply against workers' freedom of association that the
United States is in violation of international human rights standards for
workers. 247

5. THE EFCA WILL ASSIST EMPLOYEES IN SELECTING A UNION

Therefore, proponents advocate, implementing the card-check
provisions of the EFCA will greatly assist those employees wanting union

240. Hearing, supra note 220, at 4 (testimony of Nancy Schiffer).
241. See BRONFENBRENNER, supra note 235, at 73 tbl.8; see also Sachs, supra note 134, at

2697. The tactics evaluated in the Bronfenbrenner study include: filing unfair labor practices
against the union, involving community leaders and politicians, threatening to report workers to
the INS, using anti-union videos, contracting out bargaining unit work, laying off bargaining unit
members, purchasing time or ad space on mass media, using free mass media, using anti-union
committees, bribes, or special favors, promoting anti-union activists, discharging union activists,
making unilateral changes, making promises, using electronic surveillance, and making
unscheduled pay raises. BRONFENBRENNER, supra note 235, at 73 tbl.8. But see infra Part V.C.

242. BRONFENBRENNER, supra note 235, at 73 tbl.8.
243. See Hearing, supra note 220, at 5 (testimony of Nancy Schiffer).

244. Id. at 6.
245. LANCE COMPA, HUMAN RIGHTS WATCH, UNFAIR ADVANTAGE: WORKERS' FREEDOM OF

ASSOCIATION IN THE UNITED STATES UNDER INTERNATIONAL HUMAN RIGHTS STANDARDS 10

(2000).

246. See id.
247. Hearing, supra note 220, at 6-7 (testimony of Nancy Schiffer); Paul F. Cole, Viewpoint:

Employers Put Legal Obstacles in Path of Workers' Union Efforts DAILYGAzETrE, Dec. 21,
2008, http://www.dailygazette.com/news/20O8/dec/21/122l-Cole/ (on file with author).
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representation and those employees whose efforts to unionize have been
248

thwarted by employers in the past. Proponents believe the EFCA is
necessary to properly afford representation to the sixty million non-union
employees so desiring.249 Additionally, they maintain that the mandatory
sign-up procedure of the EFCA will reduce employer coercion and
interference as well as conflicts between workers and management. 250  It
will allow the workers to freely exercise their choice of whether to bargain
with their employers for better wages and benefits. 251  For example, in
Board-conducted elections, 46% of workers reported that management

252coerced them to O pose the union 2, compared to 23% of workers in card
check campaigns.

Additionally, proponents stress, the EFCA will not eliminate the secret
ballot election; rather, it takes the choice of the union organizing method
out of the hands of the employers. Under the EFCA, the employer no
longer has the ability to "veto" the use of authorization cards as a means of
union recognition. The option of using the secret ballot election remains,
and the union may still file a petition for an election once it attains a 30%

255showing of support. Furthermore, according to proponents, the
authorization cards adequately express the desires of the employees as
almost all employees want the union at the time they sign authorization
cards.

256

248. See generally Richard B. Freeman & Joel Rogers, A Proposal to American Labor, THE
NATION, June 24, 2002, at 18, available at http://www.thenation.com/doc/20020624/rogers.

249. AFLCIO, EMPLOYER INTERFERENCE BY THE NUMBERS, http://www.aflcio.org/joinaunion/

how/upload/employerinterference.pdf (last visited March 23, 2009). But see James Sherk & Paul
Kersey, How the Employee Free Choice Act Takes Away Workers' Rights, THE HERITAGE, Apr.
23, 2007, http://www.heritage.org/research/Labor/bg2027.cfm [hereinafter EFCA Takes Away].

250. H.R. REP. NO. 110-23, at 20 (2007).

251. Id.

252. Id. at 21.
253. Id. But see Card Check Intimidation, Coercion, and Confusion, UnionFacts.com, Card

Check Intimidation, Coercion, and Confusion, http://www.unionfacts.com/cardcheck/ intimidation
CoercionConfusion.cfm (last visited Jan. 3, 2009) (discussing reports that employees have had
several harassing visits by union organizers to convince them to sign authorization cards, and
employees have been persuaded to sign cards where they did not understand what they were
signing).

254. H.R. REP. No. 110-23, at 22.

255. Id
256. JULIUS GETMAN ET AL., UNION REPRESENTATION ELECTIONS: LAW AND REALITY 135

(1976). Specifically, the Getman study reported that "nearly all card signers reported that they
wanted the union at the time they signed the card." Id.; see also Murphy, supra note 182, at 90.
But see Card Check Intimidation, Coercion, and Confusion, UnionFacts.com, Card Check
Intimidation, Coercion, and Confusion, http://www.unionfacts.com/cardcheck/intimidation
CoercionConfusion.cfm (last visited Jan. 3, 2009) (discussing reports that employees have had
several harassing visits by union organizers to convince them to sign authorization cards and that
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Therefore, proponents believe the employees of America's middle
class need the help provided by the EFCA. Proponents thus maintain that
their proposed amendment to the NLRA will limit employer interference in
the labor organization process and provide employees with the rights
necessary to ensure a free choice regarding union representation.

B. ATTACKING THE EFCA: ARGUMENTS OF THE OPPOSITION

While proponents of the EFCA center their arguments on
strengthening the middle class and on employer abuses, the EFCA's
opponents focus on the undemocratic nature of eliminating the secret ballot
election and the rampant union coercion and informational deficiencies that
would result. Their arguments include the following: (1) the right to a
secret ballot election is fundamental; (2) opponents recognize the
importance of secret ballot elections; (3) unions have a history of coercive
conduct; (4) the EFCA will damage the selection process; (5) the EFCA
will damage the economy; and (6) the EFCA aids unions, not employees.

1. THE SECRET BALLOT ELECTION IS FUNDAMENTAL

Opponents assert that the misnamed "Employee Free Choice Act" has
257little to do with providing employees a free choice. Rather, it takes away

the rights of workers and undemocratically removes the secret ballot
258

election from the labor organizing process. According to opponents, the
private ballot is the foundation of American democracy, and Americans of
all creeds, colors, and genders have fought to keep alive the right to vote
and the right to keep confidential votes.259 Removing the right to vote
confidentially from employees and requiring recognition based on,,- 260

authorization cards is "unprecedented, unwise, and unsupportable.

In fact, American federal law provides workers with the vital right to
have their votes kept confidential and to vote without harassment, coercion,.... 261

or intimidation; and, according to a recent survey, workers want
262

Congress to protect this right. In a January 2009 polling of likely voters

employees have been persuaded to sign cards where they did not understand what they were
signing).

257. 153 CONG. REC. S3729, 3730 (daily ed. March 26, 2007) (statement of Sen. Hatch).

258. Id; see also H.R. REP. No. 110-23, at 32 (2007).

259. H.R. REP. No. 110-23, at 31.

260. Id.

261. Id.
262. See generally MCLAUGHLIN & ASSOCIATES, AMERICAN VOTERS REJECT THE EMPLOYEE

FREE CHOICE ACT (2009), available at http://www.mclaughlinonline.com/lib/sitefiles/
National_UnionMemo_0109_-_Jobs-Website.doc (discussing the results of a poll of 1,000 likely
general election voters conducted on January 7-11, 2009). In determining the statistics reported in
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in all fifty states, 82% agree that every worker should continue to have the
right to a federally supervised secret ballot election when deciding whether

263
to authorize union representation. Of those surveyed, 74% oppose the
EFCA.264  Only 20% of the union households surveyed support the
EFCA.

265

Additionally, the Supreme Court, federal appellate courts, and the
Board acknowledge that a Board-run secret ballot election most adequately
reflects the rights of workers and provides the most accurate reflection of

266
majority or non-majority support of a union. For example, in NLRB v.
Gissel Packing Co. , the United States Supreme Court recognized that the
"most satisfactory-indeed the preferred-method of ascertaining whether
a union has majority support" is the secret ballot election. 26

' The Fourth
Circuit Court of Appeals concurred: "It would be difficult to imagine a
more unreliable method of ascertaining the real wishes of employees than a
'card check,' unless it were an employer's request for an open show of
hands.

, 269

this paragraph, the surveyors asked union and non-union households the following question:
There is a bill in Congress called the Employee Free Choice Act which would effectively
replace a federally supervised secret ballot election with a process that requires a majority of
workers to simply sign a card to authorize organizing a union and the workers' signatures
would be made public to their employer, the union organizers and their co-workers. Do you
support or oppose Congress passing this legislation?

Id. at 1.

263. MCLAUGHLIN & ASSOCIATES, supra note 262, at 1. The polling also indicated that 86%

of the voters (nearly 9 out of 10 voters) feel that the process of selecting a union representative

should remain private. Id.

264. Id.

265. Id.
266. Id. at 33.

267. NLRB v. Gissel Packing Co., 395 U.S. 575 (1969).

268. Id. at 602.

269. NLRB v. S.S. Logan Packing Co., 386 F.2d 562, 565 (4th Cir. 1967). For examples of

other decisions evidencing the Court's and Board's preference for secret ballot elections see

NLRB v. Flomatic Corp., 347 F.2d 74, 78 (2d Cir. 1965) ("[I]t is beyond dispute that secret

election is a more accurate reflection of the employees' true desires than a check of authorization

cards collected at the behest of a union organizer."). In NLRB v. Vill. IX, Inc., the court opined:
Workers sometimes sign union authorization cards not because they intend to vote for the
union in the election but to avoid offending the person who asks them to sign, often a fellow
worker, or simply to get the person off their back, since signing commits the worker to
nothing (except that if enough workers sign, the employer may decide to recognize the union
without an election).

NLRB v. ViL. IX Inc., 723 F.2d 1360, 1371 (7th Cir. 1983). See also Dana Corp., 351 N.L.R.B.
434, 440 (2007) ("[T]he exercise of employee free choice by the preferred method of a Board

election.").
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2. OPPONENTS RECOGNIZE THE IMPORTANCE OF SECRET BALLOT

ELECTIONS

According to opponents, not only do the courts of this nation agree
that the secret ballot election is the preferred method of ensuring employee
free choice, but the unions and Congressional Democrats supporting the
EFCA have also recognized the importance of the secret ballot election.
When faced with a decertification petition, unions prefer a Board

270election. In fact, unions argued in favor of the secret ballot election for
union decertifications by stating that the secret ballot is the preferred
method. 27  They further argued that other methods of showing support do
not compare to the privacy and independence of the voting booth and may
result in decisions based on group pressure and not individual decisions.
Moreover, a 1961 "Guidebook for Union Organizers" written by the AFL-
CIO, a large supporter of the EFCA, recognized that authorization cards
signify a momentary intention to support the union and that sometimes
workers only sign the cards to "'get the union off my back."' 273

Opponents maintain that additional proponent-hypocrisy surfaces
when one considers a letter written in 2001 by the same congressional
Democratic supporters of the EFCA and sent to the Mexican government.
The letter urged Mexico to use the secret ballot election in all union

274recognition elections. Understanding that Mexico allows secret ballot
elections but does not require them, the congressmen stated "that the secret
ballot is absolutely necessary in order to ensure that workers are not
intimidated into voting for a union they might not otherwise choose. 275

3. UNIONS HAVE A HISTORY OF COERCIVE CONDUCT

As demonstrated, secret ballot elections have been widely recognized
as the preferred means of determining majority support and ensuring that

270. 153 CONG. REc. S3729, 3730 (daily ed. March 26, 2007) (statement of Sen. Hatch).

271. Levitz Furniture Co., 333 N.L.R.B. 717, 719 (2001).
272. Joint Brief of the United Automobile, Aerospace, and Agricultural Implement Workers of

America, The United Food and Commercial Workers, and the AFL-CIO at 13, Chelsea Indus.,
Inc., 331 N.L.R.B. 1648 (2000) and Levitz Furniture Co. of the Pac., Inc., 333 N.L.R.B. 717
(2001), Nos. 7-CA-36846, 7-CA-37016 and 20-CA-26596 (N.L.R.B. May 18, 1998) (quoting
NLRB v. Gissel Packing Co., 365 U.S. 575, 602 (1969); Brooks v. NLRB, 348 U.S. 96, 99-100
(1954)).

273. UnionFacts.com, Cards are Not Votes, http://www.unionfacts.com/cardcheck/
cardsAreNotVotes.cfm (last visited Jan. 3, 2009); see also James Sherk, Employee Free Choice
Act Effectively Eliminates Secret Ballot Organizing Elections, THE HERITAGE FOUNDATION, Aug.
27, 2008 [hereinafter EFCA Effectively Eliminates], available at http://www.heritage.org/
Research/Labor/bg2175.cfm.

274. H.R. REP. No. 110-23, at 33-34 (2007).

275. Id.
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the employees' choice is made independent of outside influences.
Opponents stress that unions already have a history of illegally restraining

276and coercing employees. For example, the Board in 2007 revealed that
the majority (84.4%) of unfair labor practice charges filed against unions46 ,,277

"alleged illegal restraint and coercion of employees. With the EFCA,
union organizers will know which workers have or have not signed the
cards. 278  Therefore, opponents believe that the amount of coercion will
increase as the organizers can persistently approach and intimidate the• . •279

workers into signing the cards. Jen Jason, a former union organizer of
UNITE-HERE, 28 detailed to the Republican Committee on Education and
Labor the various tactics of manipulation organizers were instructed to

2811perform on workers to attain a majority of signed authorization cards.
Among these tactics include a "blitz" whereby organizers determine where
workers live from license plates and other sources and unexpectedly

282confront workers at their homes. The "element of surprise" helps the
organizers "get 'into the door' of employees' homes so that further
manipulation may occur.2

8
3 Based on their training, organizers determine

the employee's issues with the employer, rarely show workers an actual
union contract, avoid negative union topics, and continually divert the
worker's attention "back to what the organizer identified as his or her
'issues"' with the employer. 284 After the home visits, the union evaluates
which groups of workers will most likely support unionization, and they
manipulate the unit size to reduce the amount of signatures needed.2

11 With
the EFCA increasing the incentive to attain a majority of signed
authorization cards and, thus, using these tactics, it is mind-boggling how
proponents can contend that the card-check provision protects employees

276. See PETER C. SCHAUMBER, NATIONAL LABOR RELATIONS BOARD, SEVENTY-SECOND

ANNUAL REPORT OF THE NATIONAL LABOR RELATIONS BOARD FOR THE FiscAL YEAR ENDED

SEPTEMBER 30, 2007, at 6 (2007) [2007 NLRB REPORT], available at http://www.nlrb.gov
/nlrb/sharedfiles/brochures/annual%20reports/NLRB2007.pdf.

277. Id. The number of charges filed for illegal restraint and coercion of employees amounted
to 5,188. Id. In comparison, the leading allegation against employers consisted of alleged illegal
refusals to bargain at 54.4% of the total charges against employers. Id.

278. EFCA Takes Away, supra note 249.

279. Id.
280. This union "represents nearly a million workers and retirees in the textile, lodging,

foodservice, and manufacturing industries." Press Release, Republican Comm. on Educ. & Lab.,
Former Union Organizer Details Tactics of "Manipulating Workers Just to Get a Majority on 'the
Cards"' (Feb. 8, 2007) [hereinafter Education and Labor Committee Press Release],
http://republicans.edlabor.house.gov/PRArticle.aspxNewslD=58.

281. Education and Labor Committee Press Release, supra note 280.

282. Id.

283. Id.
284. Id. "Negative union topics" include dues increases and strike histories. Id.

285. Id.
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more than a secret ballot election.186  Opponents assert that, under the
proposed provision, "employees may be solicited, intimidated, and coerced,
subtly or not so subtly, to sign union authorization cards by fellow
employees during non-work hours and non-work areas to the workplace or
by outside union organizers at employees' homes or... simply on the street
or at the plant gates., 287

4. THE EFCA WILL DAMAGE THE SELECTION PROCESS

Opponents further assert that in addition to subjecting employees to
intense union coercion, adoption of the EFCA card-check provision will
further impair the selection process as a whole. Currently, the secret ballot
election ensures that all workers can make their own decisions regarding• • 288

union representation. However, if the EFCA passes, up to 49% of unit
289

workers lose the right to express their views on unionization. Instead,
these employees will be forced to unionize and pay dues to the union
despite being unable to vote on whether they wanted unionization-and
dues deducted from their paychecks. 290 Additionally, opponents maintain
that the EFCA will force employees to make decisions in "high-pressured
sales situations.",29' The employees will be pressured into making this

292
decision without being fully informed.

Opponents further mention that union organizers have a job that
requires them to attain a majority of signatures from employees to increase

293the number of dues-paying union members. Unions do not pay the
organizers to enlighten workers about the disadvantages of unionization. 94

Thus, since the EFCA is designed to "silence the employer during a union
organizing campaign," any misrepresentations made by organizers
regarding the union or the employer will remain uncorrected and, even if no
misrepresentations were made, the employees will remain ignorant of the

286. See 153 CONG. REC. S8291, 8294 (daily ed. June 22, 2007) (statement of Sen. Hatch).
287. 153 CONG. REc. S8291, 8292 (daily ed. June 22, 2007) (statement of Sen. Hatch).
288. EFCA Takes Away, supra note 249.
289. 153 CONG. REC. S3729, 2731 (daily ed. March 26, 2007) (statement of Sen. Hatch). The

opinions of workers who were never contacted by the union remain unvoiced and unable to impact
the final outcome. Op-Ed., Our View on Labor Laws: No Way to Form a Union, USATODAY,
Oct. 12, 2008, available at http://blogs.usatoday.comL/oped/2008/1O/our-view-on-lab.html.

290. Jack Welch & Suzy Welch, The Unemployment Act: An Insidious Pro-Union Bill in
Congress Would Impair America's Ability to Compete, BUSINESS WEEK, Mar. 12, 2007, available
at http://www.businessweek.com/perml/content/07l I1/b4025117.htm?chan=careers_the+welch+
way-the+welch+way.

291. EFCA Takes Away, supra note 249.
292. See 153 CONG. REc. S7839, 7839-40 (daily ed. June 19, 2007) (statement of Sen. Hatch).
293. EFCA Takes Away, supra note 249.
294. Id.
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advantages of remaining union-free.295

Opponents wam that the resulting informational deficiencies may
have vast implications. Currently, the NLRA permits unions to interrogate1296
target employees and show them employee polls. They may also make
statements about employers' business records and legal compliance with
employment laws, predict future results, and promise benefits regardless of
their achievability. In reality, however, the union's claims regarding the
employer's business records and legal compliance with employment laws
may be extremely exaggerated, and the union may have negotiated
contractual terms for other employees in same industry which are less
beneficial to those the employees currently have. 298 Additionally,
employees will remain completely unaware of the company's financial
ability to withstand unionization. Thus, opponents maintain that the
EFCA strips employees of their rights to hear both sides, reflect upon the
information, and make an informed decision in a private voting booth
where they are free to "vote their conscience. 300

Opponents are further astonished that the EFCA's combination of the
card-check and binding arbitration provisions will create the real potential
of subjecting employees, who never had the chance to voice their opinion in
a secret ballot election, to a two-year collective bargaining agreement that
contains terms and conditions set by an arbitrator. 3 0  This binding
arbitration further removes an employee's right to approve or ratify the

302contractual terms. Due to the certification and contract bar doctrines,
unhappy or union-coerced employees would not be able to participate in a
secret-ballot union decertification election until the permitted filing of a
decertification petition in the sixty-to-ninety day window before the two-
year contract terminates.30 3  Basically, opponents maintain that the
supporters of the "misnamed Employee Free Choice Act" are asking
workers to forgo access to complete information about the union, deprive
themselves of voting their consciences in a secret-ballot election, disable
their ability to decertify a union for at least twenty-eight months after the

295. 153 CONG. REc. S7838, 7839 (daily ed. June 19, 2007) (statement of Sen. Hatch).

296. Id.

297. Id.

298. Id.

299. Martin F. Payson, 'Employee Free Choice Act' Is About Compulsion, 240 N.Y. L.J. 2,
Aug. 7, 2008, available at http://www.jacksonlewis.com/legalupdates/pdf/EFCANYLJ.pdf.

300. See EFCA Takes Away, supra note 249.
301. Employee Free Choice Act, H.R. 1409, S. 560, 111th Cong. § 3 (2009); see also 153

CONG. REC. S3729, 3730 (daily ed. March 26, 2007) (statement of Sen. Hatch).
302. 153 CONG. REC. S3729, 3730 (daily ed. March 26, 2007) (statement of Sen. Hatch).

303. Id.

20091
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union's initial certification, and deny themselves knowledge about the
union's attempt to organize at the employees' workplace. 30 4

5. THE EFCA WILL HURT THE ECONOMY

Opponents of the EFCA also allege that not only will the EFCA hurt
employee choice and the selection process, but its adoption will also result
in an increase in union membership and further economic difficulties.3 5

Unionization may surge as a result of the EFCA and bring "America to its
knees [because] unions ... make a sport of killing productivity even when
companies are providing good wages, benefits, and working conditions. 3 06

Additionally, opponents fear that America's competitiveness will decline
with the adoption of the EFCA.30 7 This decline in competitiveness may be
seen in the anti-labor allegations that unions have prevented the success of
American automakers and hindered their ability to succeed in the current,

308
difficult economic times. For instance, while unionized General Motors
(GM) pays the average United States hourly worker $78.21 an hour in
wages and benefits, non-unionized Toyota pays the hourly United States

309
worker about $48 an hour for wages and benefits.

6. THE EFCA REPRESENTS UNIONS, NOT EMPLOYEES

As a result of such economic strain, opponents assert, the Employee
Free Choice Act does not represent the interests of employees or the middle
class, but the interests of the unions.310 Opponents maintain that the EFCA
is "designed to increase union membership'' 311 by allowing unions to
intimidate and exert pressures on employees without first giving them the

312opportunity to make a fully informed choice. Labor sees its role in
American society declining and is fervent to create a means to increase

304. 153 CONG. REC. S3729, 3730 (daily ed. March 26, 2007) (statement of Sen Hatch).

305. See Welch & Welch, supra note 290; see also 153 CONG. REC. S3729, 3730 (daily ed.
March 26, 2007) (statement of Sen. Hatch).

306. Welch & Welch, supra note 290.
307. Id.; 153 CONG. REC. S3729, 3729 (daily ed. March 26, 2007) (statement of Sen. Hatch).

308. Cal Thomas, Column, Breakdown, Nov. 11, 2008, http://www.calthomas.com/
index.php?news=2427.

309. Id. For additional statistics on the injurious effects of unions on the economy, see
RICHARD K. VEDDER, PH.D. & LOWELL E. GALLAWAY PH.D., DO UNIONS HELP THE ECONOMY:
THE ECONOMIC EFFECTS OF LABOR UNIONS REVISITED 7 (2002), available at
http://archive.nipc.org/olap/lrev/economy.pdf (finding that in the 54 years studied, unions have
cost the American economy over $50 trillion in 1992-1994 prices). But see HARLEY SHAIKEN,
UNIONS, THE ECONOMY, AND EMPLOYEE FREE CHOICE 4-6 (2007), available at
http://www.sharedprosperity.org/bp 18l1bp 181.pdf.

310. See 153 CONG. REC. S3729, 3730 (daily ed. March 26, 2007) (statement of Sen. Hatch).
311. Id.
312. See EFCA Takes Away, supra note 249.

[Vol. 55



Employee Free Choice Act

union membership, "particularly at a time when workers are feeling• ,,313

economically vulnerable. Opponents caution that the adoption of the
EFCA's proposed amendments would only hoist a "great injustice" upon
the American people.314

C. DEFICIENCIES IN POSITIONS OF THE PROPONENTS AND OPPONENTS

While both sides of the Employee Free Choice Act debate have valid
interests and concerns about the adoption or rejection of the proposed
amendment, both arguments are flawed and overlook the fact that each side
engages in illegal conduct to deprive workers of their free choice during
union organizing campaigns.

1. OVERSIGHTS OF THE PROPONENTS OF THE EFCA

Arguing for the passage of the EFCA, proponents blame the decline in
unionization on employers' interference in the selection process. They cite
shocking statistics to portray an abusive, anti-union work environment in

315
which employees are sacrificed to keep a union-free workplace. While
some employers do violate the unfair labor practice provisions of the
NLRA, proponents support their own arguments with biased statistics. For
example, Bronfenbrenner's study, frequently cited by proponents for its 1-
in-4 statistic, is materially flawed. 3 16 Her study bases its resultant statistics
on a survey of lead union organizers who gave their opinions as to how
often pro-union employees are terminated during organizing campaigns. 317

These opinions, provided by biased sources, hardly present reliable data to
cite repeatedly as fact and as adequate support for a congressional
amendment.

313. Op-Ed, Our View on Labor Laws: No Way to Form a Union, USATODAY, Oct. 12, 2008,
available at http:/iblogs.usatoday.com/oped/2008/1 O/our-view-on-lab.html.

314. 153 CONG. REC. S7838, 7839 (daily ed. June 19, 2007) (statement of Sen. Hatch).

315. See discussion supra Part V.A.3.

316. 153 CONG. REc. S8291, 8294 (daily ed. June 22, 2007) (statement of Sen. Hatch). "l-in-4
Statistic" refers to the argument that 25% of employers fire at least one worker for his or her union
activity. See BRONFENBRENNER, supra note 235, at 44, 73 tbl.8.

317. BRONFENBRENNER, supra note 235, at 12-13. Bronfenbrenner mailed surveys to the
organizers, asking them a series of questions about plant closings and threats of plant closings

along with data on election background, organizing environment, bargaining unit demographics,
company characteristics and tactics, labor board charges and determinations, union characteristics
and tactics, and election and first contract outcomes. Id. at 13; see also 153 CONG. REC. S8291,

8294 (daily ed. June 22, 2007) (statement of Sen. Hatch) (discussing the Bronfenbrenner study); J.
JUSTIN WILSON, CENTER FOR UNION FACTS, UNION MATH, UNION MYTHS: AN ANALYSIS OF
GOVERNMENT DATA ON EMPLOYEES FIRED DURING UNION ORGANIZING CAMPAIGNS 2 (2008)
[hereinafter UNION MATH, UNION MYTHS], available at http://www.unionfacts.com/downloads/
UnionMathUnionMyths.pdf (discussing the Bronfenbrenner study).
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Besides using a biased statistic to support arguments about employer
anti-union conduct, proponents of the EFCA fail to disclose other
significant details. While Bronfenbrenner's study unveiled that 25% of
employers discharged workers for engaging in union activity, the study also
acknowledged that the occurrence of "some of the most egregious employer
actions" has declined.318 Specifically, her study announced that discharges
for union activity "dropped from 32% in 1993-1995 to 25% in ... 1998-
1999. " 319 A different picture is painted when this decline to the one-in-fourS-320

statistic is combined with a more recent estimation of one-in-five and a
recent analysis of NLRB data that reveals employees were wrongfully

321terminated in only 2.7% of elections. It appears that proponents of the
EFCA may be exaggerating the urgency of limiting an employer's role in
the organizing process.

The newly painted picture reveals that employer conduct may not be
so egregious as to justify the virtual removal of employers from the union
organizing process. This is especially so when unions remain involved in
the organizing process despite committing unfair labor practices involving
discrimination, threats, and coercion. 322 Unions fail to recognize their own
transgressions and the possibility that their unlawful conduct may have a
large, negative effect on employee free choice if the EFCA passes.
Adoption of the EFCA will increase the importance of attaining employee

318. BRONFENBRENNER, supra note 235, at 44.

319. Id.
320. JOHN SCHMITT & BEN ZIPPERER, CENTER FOR ECONOMIC AND POLICY RESEARCH,

DROPPING THE AX: ILLEGAL FIRINGS DURING UNION ELECTION CAMPAIGNS 1 (2007), available

at http://www.cepr.net/documents/publications/unions_200701.pdf. The Schmitt and Zipperer
estimation uses published NLRB data to update an index of the probability that a pro-union
employee will be fired during a union election campaign. Id. It adjusts the data for the rise in
card-based organizing campaigns. Id.

321. UNION MATH, UNION MYTHS, supra note 317, at 7.
322. 2007 NLRB REPORT, supra note 276, at 6. For example, when Jeff Ward, an employee of

Thomas Built Buses in High Point, NC, spoke out against unionization by United Auto Works
during a card check drive, his name, phone number, and detailed driver directions to his house
were posted on a flyer and circulated around the plant. Right to Work Defends Worker's Family
from UAW Retaliation, 25(3) FOUNDATION ACTION (Nat'l Right to Work Legal Def. Found.,
Springfield, Va.), May/June 2005, at 1, available at http://www.nrtw.org/foundation-
action/mayjun05.pdf. The flyer read "Jeff Ward lives here. Go tell him how you really feel about
the union." Id. In defense of the flyer, a UAW Regional Director stated that by asserting
employees' legal rights, Ward "put himself in the limelight." Id. In another reported case, which
was brought before the Board in 2004, threatening, anonymous phone calls were made to two
employees. Cedars-Sinai Med. Ctr., 342 N.L.R.B. 596 (2004). One employee received several
calls in which she was told that she needed to be careful and that the caller knew she had two
young girls and that the employee better back off and think about her family and her girls. Id. at
596-97. The other employee, a pet owner and animal lover, was told to stop messing with the
union, that "little kittens look good in frying pans," his dogs would be stabbed, and cautioned,
"wouldn't it be terrible if [his] Corgis were run over." Id. at 597.
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signatures and, therefore, increase the incentive for unions to use coercive
and manipulative tactics on employees. The majority of charges filed
against unions in 2007 were for illegal restraint and coercion, which
legitimizes concerns that unlawful union activity will increase and have a
detrimental effect on the rights of employees to say "no" to unionization.

Additionally, proponents' argument that the EFCA does not eliminate
the secret ballot election is seriously flawed. While the text of the proposed
Act does not remove the option of secret ballot elections, in practice, the

324option will cease to exist for employees. The text does not allow the
employees the ability to choose whether their decision concerning
representation will be made in a secret ballot election; rather, the proposed
Act leaves the decision up to the organizer whether to file a petition for an
election after attaining a 30% showing of support, or wait to file a petition

325for certification after attaining a majority showing of support. Why would
the unions file a petition for an election, which they claim is tainted by
employer influence, when they were incapable of attaining a majority
without employer involvement in the organization drive? Filing an election
petition in such a situation would defy logic. 326 Furthermore, under the
current policy of union organizers, unions wait to file a petition for election
until they have attained signed authorization cards from at least 60 to 70%
of employees. 327 As the AFL-CIO admits, until the union obtains signatures
from 75% or more of the unit, the union does not have more than a 50%
likelihood of winning the election. 328

Hence, while supporters of the EFCA demonstrate that employee free
choice has been jeopardized and should be strengthened in order to advance
the NLRA's policy of protecting workers' full freedom of association, they
only provide a snapshot of the current organizing situation and the effects
of the EFCA. A proper evaluation of their arguments reveals that the
EFCA, as written, may not provide the proper balance of employer and
union powers to adequately protect the free choice of employees.

2. OVERSIGHTS OF THE OPPONENTS OF THE EFCA

Likewise, the opponents of the EFCA have deficiencies in their

323. 2007 NLRB REPORT, supra note 276, at 6 (2007).

324. J. Justin Wilson, The 30-50 Myth, (Aug. 19, 2007), http://laborpains.org/?p=981
[hereinafter The 30-50 Myth].

325. Employee Free Choice Act, H.R. 1409, S. 560, 11 lth Cong. § 2 (2009).

326. The 30-50 Myth, supra note 324.

327. David L. Cingranelli, International Election Standards and the NLRB: Representative
Elections, in JUSTICE ON THE JOB: PERSPECTIVES ON THE EROSION OF COLLECTIVE BARGAINING

IN THE UNITED STATES 42 (Richard N. Block et al. eds., 2006).

328. The 30-50 Myth, supra note 324.
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arguments. Their most important oversight lies in their argument
concerning the fundamental nature of the right to a secret ballot election in
the labor organization context. While secret ballot elections are deemed the
preferred method of evaluating majority support,3 29 the NLRA does not
mandate a secret ballot election unless a question of representation exists.330

Like the EFCA, the NLRA fails to provide an employee the option of
choosing whether his or her opinion will be expressed in a secret ballot
election. 3 3  Instead, the NLRA allows the employer to decide whether to
accept authorization cards signed by a majority of employees or to request

332an election. If the right to a secret ballot election in the labor context was
truly fundamental, the exercise of the right would not be optional and at the
discretion of the employer.

Opponents also overlook an important part of the EFCA by focusing
on their fears of union coercion hindering the free choice of employees
when authorization cards are signed. Importantly, the EFCA does not
change the illegal nature of union coercion, threats, and intimidation; rather,
the EFCA addresses this concern by directing the Board to establish
procedures for determining the validity of the cards.333 These procedures
would allow the Board to determine whether any coercion or fraud existed
to invalidate the authorizations.334 The EFCA also provides that the Board
will be responsible for drafting a standard authorization card with language
to make clear the impact of signing the card. 3 35 Although opponents seem
to overlook these provisions, their concerns may nonetheless be validated
by a real concern that the Board will lack knowledge of the coercion and
means to appropriately and timely address it.

Like proponents of the EFCA, opponents cannot deny employer-
commission of unfair labor practices and the potential impact of their illegal
behavior on the employees' votes. The presence of some illegal employer
action during union organization campaigns is an inescapable fact.
According to NLRB Annual Reports, a total of 41,484 charges were filed
against employers alleging illegal discharge or other discrimination of
employees. Notably, these charges are not the only ones affecting

329. See discussion supra Parts IlI-IV.

330. Wagner (National Labor Relations) Act, ch. 372, § 9(c), 49 Stat. 449, 453 (1937) (codified
at 29 U.S.C. §159(c)(1) (2006)).

331. Id.

332. Linden Lumber Div, Summer & Co. v. NLRB, 419 U.S. 301, 310 (1974).

333. Employee Free Choice Act, H.R. 1409, S. 560, 111 th Cong. § 2(a)(7)(B) (2009).

334. Hearing, supra note 220, at 9 (testimony of Nancy Schiffer).

335. See Employee Free Choice Act, H.R. 1409, S. 560, 11 ith Cong. § 2(a)(7)(A) (2009).

336. See NATIONAL LABOR RELATIONS BOARD, ANNUAL REPORTS, available at

http://www.nlrb.gov/publications/reports/annual-reports.aspx (scroll through and select the fiscal
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employees in the organization process. The NLRB Annual Reports do not
supply data on the number of charges filed against employers for violations
of section 8(a)(1) of the NLRA, which provides that employers may not
"interfere with, restrain, or coerce employee in the exercise of' their rights
to self-organize, form, join, or assist labor organizations and engage in
other concerted activities for purposes of collective bargaining or other
mutual aid or protection. 337 However, violations of this section inevitably
occur and clearly impact the abilities of employees to freely associate.

Therefore, the deficiencies in the opponents' arguments lead them to
overlook the idea that the NLRA may need to be modified to adequately
protect the rights of employees. Broadly, the oversights of both parties
hinder their abilities to see the good points of each side. Most significantly,
the conduct of employers interferes with the free exercise of employees'
rights to organize, but the EFCA will tilt the scale too far in the union's
favor. While employees will be protected from employer abuses, they will
be subject to even greater and more detrimental abuses by unions. A proper
balance is necessary to truly protect the free choice of employees and foster
the growth of the middle class.

VI. APPROACHING A MIDDLE GROUND: PROPOSED CHANGES
TO THE EFCA TO PROPERLY AFFORD EMPLOYEES THE FREE

EXERCISE OF THEIR RIGHTS

Instead of taking a yes-or-no approach to the card-check provision of
the EFCA, both parties need to strike a compromise in their positions. The
extreme approach of proponents is unnecessary, because other solutions,
presented below, may properly address their concerns regarding employer
coercion while at the same time enhancing the rights of employees to
stimulate the middle class. Additionally, proponents must realize that
support for the EFCA in the Senate may no longer be strong enough to
defeat filibuster in the Senate.338  If labor wants to accomplish its
prerogative of providing employees a more unfettered method of
organizing, it must regain support of Democratic senators and solicit
support from Republicans. Proponents would be wise to propose either
of the following compromises for the EFCA instead of demanding inclusion
of the bill's current card check provision.

years of 2003, 2004, 2005, 2006 and 2007 to see each report) (last visited March 5, 2009) (The
number of these charges filed each year were as follows: 6,853 in 2007; 7,158 in 2006; 8,047 in
2005; 9,294 in 2004; and 10,132 in 2003).

337. Wagner (National Labor Relations) Act (NLRA), ch. 372, §§ 7, 8(a)(1), 49 Stat. 449, 452-
53 (1937) (codified at 29 U.S.C. §§ 157, 158(a)(1) (2006)).

338. See supra note 24 and accompanying text.
339. Union Official, supra note 19; Dems to Introduce, supra note 21.
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A. INCORPORATING THE DANA CORP. APPROACH INTO THE EFCA

When the Board decided Dana Corp. 34 on September 29, 2007, it
presented opponents an opportunity to protect their interests in the card-
check provision of the EFCA. In Dana Corp., the Dana Corporation and
Metaldyne Corporation voluntarily recognized the AFL-CIO as the
bargaining representative of their respective unit employees upon
presentment by the AFL-CIO of cards evidencing majority support.341

Twenty-two days after recognition, Metaldyne's unit employees presented
the company with a decertification petition supported by over 50% of the
unit employees. 342 Similarly, Dana Corporation received a decertification
petition supported by over 35% of its employees thirty-four days after its
recognition of AFL-CIO.343 These decertification petitions were originally
dismissed due to the recognition bar doctrine, 34 which at the time
prevented an election or the filing of a decertification petition for one year
after a union's recognition.345 The employees sought review with the Board
for a chance to express their views, either for or against AFL-CIO
unionization, in a decertification election.346

The Board concluded that the immediate imposition of the recognition
bar doctrine prevented the free exercise by employees of their collective-
bargaining rights.347 To more properly afford employees their right to select
a bargaining representative "through the preferred method of a Board-
conducted election,' '348 the Board established a procedure to be followed
whenever an employer chooses to voluntarily recognize a union upon a
showing of majority support.349 In order for imposition of a recognition bar
to take place, two prerequisites must be met: (1) employees in the
bargaining unit must receive notice of the recognition and of their right,
within forty-five days of the notice, to file a decertification petition or to
support the filing of a petition by a rival union, and (2) forty-five days must
pass from the date of notice without the filing of a valid petition.350 A valid
petition will be processed if it is supported by 30% or more of the unit

340. Dana Corp., 351 N.L.R.B. 434 (2007).
341. Id. at 434.

342. Id.

343. Id.

344. Id.
345. Labor and Employment Law, supra note 156, § 32.02(3)(d).

346. Dana Corp., 351 N.L.R.B. 434, 434 (2007).

347. Id.

348. Id.

349. Id.
350. Id.
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employees and is filed within forty-five days of the notice. 351 The Board
further held that the requisite showing of interest may include employee
signatures obtained before and after the recognition.352

Adding this modification to the recognition bar doctrine as a proviso
to the card check provision of the EFCA would (1) adequately address the
concerns of proponents and opponents and (2) properly afford employees
their free choice in selecting a bargaining representative. Proponents' fear
of employer opposition tainting employees' free choice would be
ameliorated by such a proviso because it does not remove the possibility of
union certification upon majority support. Unions would still present their
showing of majority support for certification to the Board. Upon this
showing, the union would be certified without holding an election, provided
that (1) notice of the filing was posted at the workplace to properly inform
employees of the pending request for certification and (2) forty-five days
have passed after notification without the filing of a petition for a secret
ballot election by 30% of the unit employees.353 By employing this method,
the choice of conducting a secret ballot election would be taken out of the
employers' hands and placed into the hands of employees. Additionally, on
the choice of employees, unions would be able to attain certification
without a secret ballot election and without the employer involvement and
opposition that proponents fear too often taints the results of an election.
This option's availability would neither encourage nor guarantee the filing
of a petition for an election.354

Similarly, the proposed proviso will address proponents' concerns

351. Dana Corp., 351 N.L.R.B. 434, 434 (2007).

352. Id.

353. In addition to adding this proviso to the EFCA card-check provision, the legislature may
also choose to provide for an accelerated election period if the employees do file an adequate
petition for election. By holding an accelerated election, worries about employer interference
would be limited because employers would have less time to wage a fervent anti-union campaign.
Additionally, the EFCA's increased remedies against employer interference in the organization
campaign would provide a sufficient deterrent against coercive and intimidating conduct. See
Employee Free Choice Act, H.R. 1409, S. 560, 111 th Cong. § 4 (2009). This accelerated election
may be held anywhere within ten days after the filing a petition for election by employees. An
accelerated election has received support in the past. For example, Senator Arlen Specter supports
an accelerated election period of ten days. See News Release, Senator Specter Speaks on
Employee Free Choice Act/Card Check (Mar. 24, 2009), http://specter.senate.gov/public/
index.cfm?FuseAction=NewsRoom.NewsReleases&ContentRecordid=39dce 122-fce9-5df9bc36-
a3d7dc60fa54 (announcing that Senator Specter does not support the EFCA as written, and
submitting proposed amendments to the NLRA that he would support, including an accelerated
election). Another commentator has proposed that America either adopt a card check provision or
"'quick election' model" used by Nova Scotia, which would provide for an election within five
days of the election petition's filing. Murphy, supra note 182, at 88, 96.

354. Dana Corp., 351 N.L.R.B. at 442.
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about eliminating the secret ballot election, creating informational
deficiencies, increasing union coercion and intimidation, and enhancing
employee peer pressure. The option of using a secret ballot election to
determine union support would not run the risk of becoming an unused
option. Instead, an employee who felt threatened or otherwise pressured
into signing an authorization card may ask other employees about their
experiences and start a petition to request the holding of a secret ballot
election in the event a union attains a majority of signed authorization
cards.355 Additionally, the opportunity to evaluate the pros and cons of
union representation will be available to any employees who would prefer
to make a decision regarding union representation after hearing from both
sides.

Most importantly, with a name like "Employee Free Choice Act," the
bill should truly be about promoting and enhancing the free choice of
employees in the representation process. As currently written, the EFCA
threatens to hinder employee free choice by shifting too much power to
unions. While remedies for employer unfair labor practices during
organizational drives have increased, the remedies for union coercion have

356remained the same. Furthermore, the unions select the unit of employees
they desire to represent and have the best chance of organizing. The unions
decide from a group of employees those of whom they will seek
authorization card support. The unions choose whether to file a petition for
an election after attaining 30% support or whether to continue seeking cards
until 50% plus one give authorization. Where does employee free choice
really fit into this scheme? By adding the proposed proviso, employees
choose whether they will select a bargaining representative through the card
check process or vote their choice confidentially in a secret ballot election.

While this proviso certainly affords employees more rights than the
current version of the EFCA, the proponents of the EFCA will surely have
some concerns. Likely, proponents will question why 30% of employees
may demand an election when over 50% of employees have already signed
in favor of union certification. Currently, when a decertification petition is
filed, a 30% showing suffices to create a question of representation
concerning an incumbent union's majority status and trigger a secret ballot
election.357 This is despite the fact that the incumbent union likely won
representation by secret ballot. Furthermore, the 30% showing is

355. While unions may still pose a threat to employees in the filing of a secret ballot petition,
the threat should be no greater than that in typical decertification campaigns. Even if some
intimidation is present, this proviso would still afford employees an opportunity to challenge the
validity of their authorization cards in a secret ballot election.

356. Employee Free Choice Act, H.R. 1409, S. 560, 11 lth Cong. § 4 (2009).
357. Dana Corp., 351 N.L.R.B. 434, 443 (2007).
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appropriate because the Board, Supreme Court, and other appellate courts
have consistently expressed that authorization cards are unreliable."' Due
to the recognized unreliability, it would be inappropriate to make the level
of support for filing a petition under the proviso more difficult by requiring
a "greater than usual showing of support. ' 359

Also, as discussed above, the current practice of unions is to attain
cards signed by a minimum of 60 to 70% of employees. Under current
union policy, more employees possess the opportunity to express their voice•• 360 ..

pre-petition than under the EFCA. The addition of this proviso may
encourage unions to contact more employees and thereby assure that more
employees express their freedom of choice. While a 30% showing is
appropriate by analogy to current law and practice, if proponents remain
unconvinced of its suitability, a showing of support anywhere between
thirty to 50% would still afford employees greater freedom of choice than
the current text of the EFCA.36'

Proponents may also remain wary about the forty-five day period
under which employees may petition for an election. However, this time
period will provide employees the necessary time to discuss their views,
after receiving notice, regarding the pending certification. Employees need
time to circulate the petition, particularly because the pending union may
have taken months or years to solicit their necessary showing of support.
Especially in a large bargaining unit, employees need sufficient time for a
full discussion of their views on the union and for the circulation of a
petition. Like the percentage showing of support, however, the Dana Corp.
approach may be made more flexible in the EFCA-a period of thirty to
forty-five days will afford employees their right to freely choose whether to
be represented by a bargaining representative.

By allowing the employees to choose whether to select a
representative on the basis of authorization cards or through a secret ballot
election, this Comment's proposed proviso adequately protects the rights of
employees to be free from union coercion and employer interference.
Unions will know that the employees will ultimately decide the fate of how
and if they are certified. Therefore, they will be less likely to intimidate,
threaten, harass, or otherwise pressure employees into signing authorization

358. Dana Corp., 351 N.L.R.B. 434, 438-39, 443 (2007).

359. Id. at 443.

360. For the purpose of this Comment, the author uses the term "pre-petition" to refer to the
time before the filing of a petition with the Board for an election under the NLRA or the filing of a
petition for certification under the EFCA.

361. In fact, the General Counsel in Dana Corp. proposed a showing of 50% in the post-
recognition petition. Dana Corp., 351 N.L.R.B. 434, 441 (2007).
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cards. The signing of that card, after all, will not be the end of the
employee's choice. If the employee signed the card to end any improper
influences, the employee will be able to sign a petition to request an
election. It will behoove the union to make a positive impression on
employees and not to use improper tactics. Additionally, if the appropriate
number of employees do not sign the petition, the proponents' concerns
regarding the employer's election campaigning will remain addressed.

B. MANDATING A METHOD FOR EMPLOYEES TO WITHDRAW

AUTHORIZATION CARD CONSENT IN A LIMITED TIME PERIOD

As a separate and alternative approach to the Dana Corp. proviso,
opponents of the EFCA may try to address their concerns regarding union
coercion. Opponents may propose that the EFCA's card-check provision be
amended to mandate an option for employees to withdraw their cards within
a certain time frame. For example, one method yet to be considered by
Congress or proposed by scholars is that authorization cards could have a
form attached by a perforated line. A designated number and letter
combination would be at the top of each card and form. In the privacy of
his own home, the attached form would allow the employee to check a box
declaring that he does not want his card considered as indicia of support for
the union due to improper influence(s) exerted upon him to sign the card by
either the union or fellow employees. The employee would then sign and
mail the form to the NLRB or Regional Director where it would be filed
and reviewed in the event that the union files a petition for certification
based on a majority of cards.

This proposed authorization card would ensure that employees are
neither pressured nor intimidated into signing the cards. Even if they were
pressured or intimidated, the form could be filled out in the privacy of the
employees' home and mailed to revoke his card. The interests of the
employees in their free, un-coerced choice of a bargaining representative
would effectively be protected by mandating the ability of employees to
retract their cards. Furthermore, the ability of employees to revoke the
support of an authorization card would encourage unions to solicit support
from more employees. It would reduce the chance that 49% of employees
will be required to pay union dues despite the fact that they had no chance
to vote on unionization.

Additionally, the form will align the usage of authorization cards more
closely with a secret ballot election since employees may confidentially
elect whether to revoke his signed support of the union. The advantages of

362. Through the author's research of proposed Congressional amendments to the EFCA, law
reviews, and law journals, the perforated-form idea has not been proposed or discussed.
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this confidential "election" will remain without the disadvantages of
employer involvement in the election process. Because employees can fill
out this form outside of the workplace, the potential for employer influence
will be reduced. Neither employers nor unions will know which employees
have returned the form. The Board or Regional Director will only reference
the form if the union files a petition for certification.

In the event that a union files a petition for certification and enough
employees withdraw their support so that a union fails to attain majority
status, the Board should reject the petition for certification and direct a
Board-certified election, provided that the union has retained support from
at least 30% of employees. If the union does not have actual support from
30% of employees at the time it files a petition for certification, the Board
should implement the equivalent of an election bar and prevent the union
from soliciting the employees for one year after the date of filing.

This Comment recognizes its inability to predict the cost of adopting
such an authorization card. The costs and resources necessary must be
evaluated by the legislature. However, this example demonstrates that the
legislature must adopt some method to assure that employees will be
protected against peer pressure and union tactics designed to force them to
sign authorization cards.

VII. CONCLUSION

With the reintroduction of the EFCA into both houses of Congress, the
debate surrounding the EFCA will only become more heated. America's
crashed economy, a Democratic Congress, and the inauguration of
President Barack Obama have all set the stage for labor's success on union
certification reform. This success, however, is likely contingent on the
proponents' willingness to compromise. To assure employee rights under
the NLRA, proper protections against employer and union abuses in the
union certification process must be implemented. The EFCA, however, has
the real potential to limit the free choice of employees in selecting a
bargaining representative. While the initial concept of the EFCA-
facilitating the process of union selection-sets the stage for advancement
of employee rights, the proposed Act fails to address concerns of the
prospect of union abuse. To truly advance employee rights and gain
support of Democrat and Republican senators, proponents must propose
changes to the bill.

An appropriate change lies in the Board's recent decision in Dana
Corp. The approach taken by the Board in this case properly addresses the
concerns of proponents and opponents of the bill. More importantly,
however, it provides the best opportunity for the advancement of employee
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rights. Adoption of a proviso incorporating Dana Corp. 's approach would
allow employees to choose their preferred method of organizing. This
proviso will provide a proper balance between employers and unions to
protect employee rights.

Alternatively, the legislature may incorporate a means for employees
to withdraw union support within a certain time frame. The perforated
authorization card, for example, would properly protect employees from
union coercion and peer-pressure. At the same time, use of the
authorization cards will aid employees in selecting a bargaining
representative without undue influence from an employer. Therefore,
instead of adopting the EFCA as written, the incorporation of one of these
two proposals in the EFCA will provide a proper balance between the rights
of employers, unions, and employees. Incorporation will unquestionably
"restore some balance," which is exactly what President Obama seeks in a
labor bill.363

Skye E. Eiswirth

363. Barack Obama Interview, supra note 22.
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APPENDIX A

Section 8 of the NLRA states:

It shall be an unfair labor practice for an employer-

(1) to interfere with, restrain, or coerce employees in the exercise of
the rights guaranteed in section 7 [29 U.S.C. § 157 (2006)];

(2) to dominate or interfere with the formation or administration of
any labor organization or contribute financial or other support to it:
Provided, That subject to rules and regulations made and published by the
Board pursuant to section 6(a) [29 U.S.C. § 156(a) (2006)], an employer
shall not be prohibited from permitting employees to confer with him
during working hours without loss of time or pay;

(3) by discrimination in regard to hire or tenure of employment or any
term or condition of employment to encourage or discourage membership
in any labor organization: Provided, That nothing in this subchapter, or in
any other statute of the United States, shall preclude an employer from
making an agreement with a labor organization (not established,
maintained, or assisted by any action defined in this subsection as an unfair
labor practice) to require as a condition of employment membership therein
on or after the thirtieth day following the beginning of such employment or
the effective date of such agreement, whichever is the later, (i) if such labor
organization is the representative of the employees as provided in section
159(a) of this title, in the appropriate collective-bargaining unit covered by
such agreement when made, and (ii) unless following an election held as
provided in section 159(e) of this title within one year preceding the
effective date of such agreement, the Board shall have certified that at least
a majority of the employees eligible to vote in such election have voted to
rescind the authority of such labor organization to make such an agreement:
Provided further, That no employer shall justify any discrimination against
an employee for nonmembership in a labor organization (A) if he has
reasonable grounds for believing that such membership was not available to
the employee on the same terms and conditions generally applicable to
other members, or (B) if he has reasonable grounds for believing that
membership was denied or terminated for reasons other than the failure of
the employee to tender the periodic dues and the initiation fees uniformly
required as a condition of acquiring or retaining membership;

(4) to discharge or otherwise discriminate against an employee
because he has filed charges or given testimony under this Act;

(5) to refuse to bargain collectively with the representatives of his
employees, subject to the provisions of section 9(a) [29 USC § 159(a)].
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APPENDIX B

Section 8(b) of the NLRA states:

It shall be an unfair labor practice for a labor organization or its
agents-

(1) to restrain or coerce (A) employees in the exercise of the rights
guaranteed in section 7 [29 U.S.C. § 157]: Provided, That this paragraph
shall not impair the right of a labor organization to prescribe its own rules
with respect to the acquisition or retention of membership therein; or (B) an
employer in the selection of his representatives for the purposes of
collective bargaining or the adjustment of grievances;

(2) to cause or attempt to cause an employer to discriminate against an
employee in violation of subsection (a)(3) of this section or to discriminate
against an employee with respect to whom membership in such
organization has been denied or terminated on some ground other than his
failure to tender the periodic dues and the initiation fees uniformly required
as a condition of acquiring or retaining membership;
(3) to refuse to bargain collectively with an employer, provided it is the
representative of his employees subject to the provisions of section 9(a) [29
U.S.C. § 159(a)];

(4) (i) to engage in, or to induce or encourage any individual
employed by any person engaged in commerce or in an industry affecting
commerce to engage in, a strike or a refusal in the course of his
employment to use, manufacture, process, transport, or otherwise handle or
work on any goods, articles, materials, or commodities or to perform any
services; or (ii) to threaten, coerce, or restrain any person engaged in
commerce or in an industry affecting commerce, where in either case an
object thereof is-

(A) forcing or requiring any employer or self-employed person to join
any labor or employer organization or to enter into any agreement which is
prohibited by subsection (e) of this section;
(B) forcing or requiring any person to cease using, selling, handling,
transporting, or otherwise dealing in the products of any other producer,
processor, or manufacturer, or to cease doing business with any other
person, or forcing or requiring any other employer to recognize or bargain
with a labor organization as the representative of his employees unless such
labor organization has been certified as the representative of such
employees under the provisions of section 9 [29 U.S.C. § 159]: Provided,
That nothing contained in this clause (B) shall be construed to make
unlawful, where not otherwise unlawful, any primary strike or primary
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picketing;

(C) forcing or requiring any employer to recognize or bargain with a
particular labor organization as the representative of his employees if
another labor organization has been certified as the representative of such
employees under the provisions of section 9 [29 U.S.C. § 159];

(D) forcing or requiring any employer to assign particular work to
employees in a particular labor organization or in a particular trade, craft, or
class rather than to employees in another labor organization or in another
trade, craft, or class, unless such employer is failing to conform to an order
or certification of the Board determining the bargaining representative for
employees performing such work:

Provided, That nothing contained in this subsection shall be construed
to make unlawful a refusal by any person to enter upon the premises of any
employer (other than his own employer), if the employees of such employer
are engaged in a strike ratified or approved by a representative of such
employees whom such employer is required to recognize under this Act:
Provided further, That for the purposes of this paragraph (4) only, nothing
contained in such paragraph shall be construed to prohibit publicity, other
than picketing, for the purpose of truthfully advising the public, including
consumers and members of a labor organization, that a product or products
are produced by an employer with whom the labor organization has a
primary dispute and are distributed by another employer, as long as such
publicity does not have an effect of inducing any individual employed by
any person other than the primary employer in the course of his
employment to refuse to pick up, deliver, or transport any goods, or not to
perform any services, at the establishment of the employer engaged in such
distribution;

(5) to require of employees covered by an agreement authorized under
subsection (a)(3) of this section the payment, as a condition precedent to
becoming a member of such organization, of a fee in an amount which the
Board finds excessive or discriminatory under all the circumstances. In
making such a finding, the Board shall consider, among other relevant
factors, the practices and customs of labor organizations in the particular
industry, and the wages currently paid to the employees affected;

(6) to cause or attempt to cause an employer to pay or deliver or agree
to pay or deliver any money or other thing of value, in the nature of an
exaction, for services which are not performed or not to be performed; and

(7) to picket or cause to be picketed, or threaten to picket or cause to
be picketed, any employer where an object thereof is forcing or requiring an

2009]



Loyola Law Review

employer to recognize or bargain with a labor organization as the
representative of his employees, or forcing or requiring the employees of an
employer to accept or select such labor organization as their collective
bargaining representative, unless such labor organization is currently
certified as the representative of such employees:
(A) where the employer has lawfully recognized in accordance with this

Act any other labor organization and a question concerning representation
may not appropriately be raised under section 9(c) of this Act [29 U.S.C. §
159(c)],

(B) where within the preceding twelve months a valid election under
section 9(c) of this Act [29 U.S.C. § 159(c)] has been conducted, or

(C) where such picketing has been conducted without a petition under
section 9(c) [29 U.S.C. § 159(c)] being filed within a reasonable period of
time not to exceed thirty days from the commencement of such picketing:
Provided, That when such a petition has been filed the Board shall
forthwith, without regard to the provisions of section 9(c)(1) [29 U.S.C. §
159(c)(1)] or the absence of a showing of a substantial interest on the part
of the labor organization, direct an election in such unit as the Board finds
to be appropriate and shall certify the results thereof: Provided further, That
nothing in this subparagraph (C) shall be construed to prohibit any
picketing or other publicity for the purpose of truthfully advising the public
(including consumers) that an employer does not employ members of, or
have a contract with, a labor organization, unless an effect of such picketing
is to induce any individual employed by any other person in the course of
his employment, not to pick up, deliver or transport any goods or not to
perform any services.

Nothing in this paragraph (7) shall be construed to permit any act
which would otherwise be an unfair labor practice under this section 8(b)
[this subsection].
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