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I. INTRODUCTION

There are a number of disadvantages to being a plaintiff in a
medical malpractice action in Louisiana. Louisiana's Medical
Malpractice Act (MMA) limits plaintiffs in the total amount that
they can recover for their injuries.1 Medical malpractice plaintiffs
must also satisfy a number of procedural requirements before
they can even file their claims in court.2 The single benefit
plaintiffs receive from the MMA is a statutory admission of
liability when the health care provider settles for the maximum
amount.3 However, the Louisiana Supreme Court has gradually

1. LA. REV. STAT. ANN. § 40:1299.42(B) (2008 & Supp. 2014).

2. See id. § 40:1299.47.

3. Id. § 40:1299.44(C)(5)(e); see also Graham v. Willis-Knighton Med. Ctr.,
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eroded the extent of such an admission.4 Recently, in Khammash
v. Clark,5 the court tacitly, but effectively, diminished the benefit
that plaintiffs receive from the admission of liability. As a result,
it appears that medical malpractice plaintiffs will now have to
prove causation of all damages, including those for which the
admission of liability has already established causation.

II. FACTS AND HOLDING

The following section discusses the events preceding the
Louisiana Supreme Court's decision in Khammash. Subsection A
describes the essential background facts that led the plaintiffs to
file suit under the MMA. Subsection B then outlines the
procedural posture of the case and concludes with the supreme
court's final disposition.

A. BACKGROUND FACTS

The plaintiff, Majdi Khammash, initially injured his back on
September 26, 2000.6 Dr. John E. Clark began treating
Khammash for his injury a week later.7  Khammash was
authorized by Dr. Clark to return to work with no restrictions
after he underwent physical therapy at Dr. Clark's
recommendation.'

Nearly three years after his initial consultation, Khammash
again visited Dr. Clark due to an inexplicable return of his back
pain, which had been bothering him for about three weeks.9 Ten
days later, Khammash complained to Dr. Clark that the pain had
progressed to his right leg.' ° In response, Dr. Clark again
referred Khammash to physical therapy.1

97-0188, p. 2 (La. 9/9/97); 699 So. 2d 365, 374 (Calogero, C.J., dissenting).

4. See Graham v. Willis-Knighton Med. Ctr., 97-0188 (La. 9/9/97); 699 So. 2d
365.

5. See Khammash v. Clark, 2013-1564 (La. 5/7/14); 145 So. 3d 246.

6. Id. at 249.
7. Id. Dr. Clark diagnosed Khammash with "a soft disc protrusion in the right

foramen at the L3-4 level and a large disc herniation in the right neural canal at the
L4-5 level." Id.

8. Id.

9. Id.

10. Khammash, 145 So. 3d at 249-50. At this visit, an MRI of Khammash's back
revealed "a L3-4 broad base disc bulge with encroachment of the right L3 nerve root
in the foramen." Id.

11. Id. at 250.
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Khammash began this second round of physical therapy on
July 1, 2003.12 At the first session, while undergoing mechanical
lumbar traction, Khammash reported immediate pain in his back
and down his right leg.1 3 At his next physical therapy session two
days later, Khammash experienced the same immediate pain
during the mechanical lumbar traction. 4 The pain was so severe
that, after the treatment, Khammash had to be taken to his car
in a wheelchair.15 His pain continued to increase until July 5,
2003, when he went to the emergency room because he could no
longer stand the pain. 16

At Khammash's physical therapy appointment the next
Monday, July 7, 2003, his pain and weakness were so severe that
the therapist brought him to Dr. Clark's office by wheelchair. 7

Because Dr. Clark was out of town at the time, Dr. Gray Barrow
treated Khammash.'5 Dr. Barrow gave Khammash an epidural
injection to relieve his pain, but at no time did he perform a
physical examination of Khammash, nor did he check
Khammash's status after the injection.19

Several days later, on July 15, 2003, Khammash saw Dr.
Clark and informed him that the pain in his right extremities had
increased and the use of his right leg had substantially
decreased.2 ° According to Dr. Clark's testimony, at this time he
believed that Khammash needed to consult with a spine surgeon
as soon as possible and that his condition was "time sensitive. 21

Nevertheless, because of miscommunications between
Khammash and Dr. Clark's office, Khammash did not consult
with neurosurgeon Dr. Paul Waguespack until August 8, 2003.22

12. Khammash v. Clark, 2013-1564, p. 3 (La. 5/7/14); 145 So. 3d 246, 250.

13. Id.

14. Id.

15. Id.
16. Khammash, 145 So. 3d at 250. At the emergency room, Khammash was given

pain and steroid medications before being released and told to see Dr. Clark that
Monday morning. Id.

17. Id.

18. Id.

19. Khammash, 145 So. 3d at 250.
20. Id. After performing a neurological exam and ordering a nerve conduction

study and an EMG, Dr. Clark diagnosed Khammash with "an active and acute right
L-4 radiculopathy." Id.

21. Id.

22. Id.
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At the surgical consultation, Dr. Waguespack diagnosed
Khammash with a herniated disc fragment in the lower part of
his spine.23 On August 20, 2003, Dr. Waguespack performed a
discectomy 24  to repair the herniation, which significantly
improved Khammash's pain but only slightly improved the
weakness in his right leg.25 After undergoing physical therapy to
restore strength to his leg, Khammash returned to Dr.
Waguespack on November 20, 2003, with a severely weakened
quadriceps muscle and "a visible sixty percent atrophy in the
right leg as compared to the left.' 26

Dr. Waguespack performed a myelogram and post-
myelogram CT scan on Khammash several months after the
surgery; the tests revealed that no further surgery could fix
Khammash's continued problems.27  In March of 2004, Dr.
Waguespack informed Khammash that no further medical
treatment was available that could help his condition.2 8 Return
visits to Dr. Waguespack in 2005 and 2006 showed no
improvement in Khammash's condition.29

B. PROCEDURAL HISTORY

Following the series of events described above, Khammash,
together with his wife and children, filed a petition for damages,
alleging medical malpractice for failing to properly diagnose and
treat his spinal injury.30  The petition named multiple
defendants, including: Dr. Clark, Gloria Wall, Heather B. Landry,
and the respective organizations and insurers with which each

23. Khammash v. Clark, 2013-1564, p. 4 (La. 5/7/14); 145 So. 3d 246, 250. A
herniated disc is a condition in which a portion of the disc that separates vertebra
protrudes into the spinal canal and compresses the nerve roots. This generally
causes pain, numbness, and weakness in the area of the body associated with that
particular nerve root. See Herniated Disc - Lumbar, UNIV. OF FLA.
DEP'T. OF NEUROSURGERY, http://neurosurgery.ufl.edu/patient-care/diseases-
conditions/herniated-disc-lumbar/ (last visited Jan. 23, 2015) (on file with author).

24. A discectomy is a minimally invasive surgery in which the protruding portion
of the disc is removed. See Herniated Disc, supra note 23.

25. Khammash, 145 So. 3d at 250-51.
26. Id. at 251.
27. Id.
28. Id.
29. Khammash v. Clark, 2012-0763, p. 5 (La. App. 1 Cir. 5/17/13); 2013 WL

2150711, at *3.
30. Khammash, 145 So. 3d at 251.
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provider was affiliated.31 Wall and Landry were the physical
therapists that treated Khammash. 32  The plaintiffs also filed
their claims against the defendants that qualified under the
MMA for review by a medical review panel, as the MIA
requires.

33

Upon reviewing the claims, the medical review panel found
that Dr. Clark had not breached the standard of care in his
treatment of Khammash but that Dr. Barrow's treatment did fall
below the applicable standard.34 In response, the plaintiffs added
Dr. Barrow as a named defendant to the previously filed
petition.35 In particular, the plaintiffs alleged that Dr. Barrow
failed to perform a physical examination of Khammash, failed to
review Khammash's history (which would have indicated the
severe worsening of his symptoms), and failed to refer Khammash
for a spinal surgical consult.36 Dr. Barrow and his insurer agreed
to settle with the plaintiffs for the full $100,000 limit.3 7  In
accordance with the MMIA, the parties submitted the settlement
to the court for approval.38

On October 6, 2009, the trial court granted summary
judgment in favor of Dr. Clark, thereby dismissing him from the
litigation.39  That same day, the court rendered two other
important judgments: first, the court approved the settlement

31. Khammash v. Clark, 2013-1564, p. 5 n.3 (La. 5/7/14); 145 So. 3d 246, 251 n.3.
Although the MMA requires that a medical review panel first review all claims
against qualified health care providers before a party can file a petition against a
provider, LA. REV. STAT. ANN. § 40:1299.47(B)(1)(a)(i) (2008 & Supp. 2014), only some
of the named defendants were qualified health care providers. Khammash v. Clark,
2012-0763, p. 6 (La. App. 1 Cir. 5/17/13); 2013 WL 2150711, at *3. In the petition,
the plaintiffs explained that they filed the claim against all defendants out of an
abundance of caution. Id.

32. Khammash, 145 So. 3d at 251 n.3.
33. See Khammash, 2013 WL 2150711, at *4 (discussing the opinion of the

medical review panel); see also infra note 69 and accompanying text (setting forth the
requirement that all medical malpractice claims against qualified health care
providers first be reviewed by a medical review panel). For an explanation of the
medical review panel, see infra text accompanying notes 69-72.

34. Khammash, 145 So. 3d at 251.
35. Id.
36. Id.
37. Id. at 252; see also infra text accompanying notes 59-60.
38. Khammash, 145 So. 3d at 252; see also infra note 74 and accompanying text.
39. Khammash v. Clark, 2012-0763, p. 8 (La. App. 1 Cir. 5/17/13); 2013 WL

2150711, at *5. This left Dr. Barrow as the only remaining defendant, as the court
had previously dismissed all other named defendants. Id.
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between the plaintiffs and Dr. Barrow, along with his insurer, for
$100,000, reserving the plaintiffs' right to proceed against the
Louisiana Patient's Compensation Fund (PCF)40  for the
remaining $400,000 in damages alleged in the petition; and
second, the court granted the plaintiffs' motion for partial
summary judgment against Dr. Barrow. 41  The trial court's
partial summary judgment ruling against Dr. Barrow included
the following findings:

(1) Dr. Barrow '[was] at fault with respect to the injuries to
Majdi Khammash which are the subject of these proceeding
[sic]'; (2) 'the injuries complained of by Majdi Khammash...
were caused by the fault of [Dr. Barrow]'; (3) Majdi
Khammash [was] free of fault with respect to the injuries
suffered by him; and (4) Dr. Barrow was precluded from
raising the fault of any of the other named (since dismissed)
defendants at the trial on the merits or including the fault of
other parties in the jury verdict form.42

Replacing Dr. Barrow as the sole remaining defendant, the
PCF enrolled as counsel of record the day after the trial court's
approval of the settlement and partial summary judgment
ruling.43 On September 27, 2011, the trial began,4 4 during which
five different physicians, including Dr. Clark and Dr.
Waguespack, testified as expert witnesses.45 On September 30,
2011, the jury returned its verdict, in which it checked "NO" to
the following question: "1) Do you find that the breach of the
standard of care by Dr. Gray Barrow caused Mr. Khammash to
suffer damages?46

Accordingly, the trial court dismissed all claims, with
prejudice.47  The plaintiffs appealed this judgment to the

40. See infra Part III.A (explaining that the PCF compensates medical
malpractice plaintiffs for damages awarded against qualified health care providers in
excess of $100,000, up to a total of $500,000).

41. Khammash v. Clark, 2013-1564, p. 7 (La. 5/7/14); 145 So. 3d 246, 252.
42. Id.
43. Id.
44. Id.
45. Khammash, 145 So. 3d at 259. The testimony of most of these physicians

included some statement to the effect that Khammash's condition may not have been
any different if a surgeon had operated on him right away. Id.

46. Id. at 252.
47. Id.
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Louisiana First Circuit Court of Appeal, which reversed.48 The
first circuit found that the trial court erred in allowing testimony
regarding causation and in allowing the question of causation to
go to the jury.49 The appellate court then remanded the case for a
new trial limited to the quantification of plaintiffs' damages.5 °

Both the PCF and the plaintiffs filed writ applications with
the Louisiana Supreme Court, raising the question: "to what
extent, if any, is the PCF bound by the partial summary
judgment finding Dr. Barrow caused the injuries to plaintiff? 51

In reversing the first circuit's decision, the supreme court held
that: (1) the trial court's partial summary judgment finding fault
and causation of damages is not binding on the PCF,52 and (2) the
health care provider's statutory admission of liability for damages
of at least $100,000 does not preclude the jury from finding that
the defendant's fault caused no damages to the plaintiff.53

III. LEGAL BACKGROUND

This Section discusses the applicable law behind the
supreme court's holding in Khammash. Subsection A explains
the relevant portions of the MMA and the practical effects of
those provisions. Subsection B summarizes the prior
jurisprudence interpreting those provisions and the debate over
the statutory admission of liability. Together, these subsections
describe the legal context behind the supreme court's ultimate
decision.

A. THE LOUISIANA MEDICAL MALPRACTICE ACT

In Louisiana, the Medical Malpractice Act governs all
lawsuits in which plaintiffs allege medical malpractice against
qualified health care providers.54 Enacted in 1975, the MMA
imposed a limit on the total amount for which a health care
provider may be found liable while creating a fund to ensure
payment to medical malpractice victims. 55

48. Khammash v. Clark, 2012-0763, pp. 10, 12 (La. App. 1 Cir. 5/17/13); 2013 WL
2150711, at *6, *8.

49. Id. at *1, *6, *8.
50. Id. at *8.
51. Khammash v. Clark, 2013-1564, p. 8 (La. 5/7/14); 145 So. 3d 246, 253.
52. Id. at 249.
53. Id. at 256.
54. LA. REV. STAT. ANN. §§ 40:1299.41-1299.49 (2008 & Supp. 2014).
55. See id.

9772014]
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One of the most significant effects of the MIA is the
imposition of a statutory cap on damages.5 6 This cap limits the
total amount a medical malpractice plaintiff may recover to a
maximum of $500,000.17 However, this limit does not include any
future medical costs, which may be recovered from the PCF, as
they are incurred, in addition to the $500,000 cap.58 In addition
to the overall recovery cap, the MMA also limits the amount of
damages that a plaintiff may recover from each individual health
care provider to a maximum of $100,000, plus interest and
costs.5 9 Any amount in excess of this $100,000 limit, up to the
total recovery limit of $500,000, may be recovered from the PCF.6°

Established by the AM A, the PCF is managed by the
Patient's Compensation Fund Oversight Board (the Board) and
funded primarily by annual surcharges collected from health care
providers and income from investing these monies. 1 The MMA
clearly states that the PCF shall not be found liable "for any sums
except for those arising from medical malpractice."62

Furthermore, jurisprudence recognizes that the PCF is not a
party defendant against whom the malpractice action is brought,
but a third-party statutory intervenor with an interest in the
proceedings.63

Section 1299.42 of the MMVA sets forth the two basic
requirements for a health care provider to qualify for the
provisions of the MMA.64 First, the health care provider must file
proof of financial responsibility with the Board.65 Such proof

56. LA. REV. STAT. ANN. § 40:1299.42(B) (2008 & Supp. 2014).
57. Id. § 40:1299.42(B)(1). The Louisiana Supreme Court has held that "[t]he

Medical Malpractice Act, which substantially impedes the ability of an injured party
to obtain full recovery of his or her damages, is in derogation of established rights
and is to be strictly construed." Hall v. Brookshire Bros., 2002-2404, p. 13 (La.
6/27/03); 848 So. 2d 559, 568 (citing Sewell v. Doctors Hosp., 600 So. 2d 577, 578 (La.
1992)). This means any ambiguity in interpretation should be resolved in favor of
the malpractice victim. See id.; see also Sewell, 600 So. 2d at 578.

58. LA. REV. STAT. ANN. § 40:1299.42(B)(1) (2008 & Supp. 2014); see also LA. REV.
STAT. ANN. § 40:1299.43(A)(3) (2008 & Supp. 2014).

59. Id. § 40:1299.42(B)(2).
60. Id. § 40:1299.42(B)(3).
61. Id. § 40:1299.44(A).
62. Id. § 40:1299.41(I).
63. E.g., Hanks v. Seale, 2004-1485 (La. 6/17/05); 904 So. 2d 662, 667-68 (citing

numerous cases, including, Stuka v. Fleming, 561 So. 2d 1371, 1374 (La. 1990)).
64. LA. REV. STAT. ANN. § 40:1299.42(A) (2008 & Supp. 2014).
65. Id. § 40:1299.42(A)(1).
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must consist of either proof of malpractice insurance up to at
least $100,000 or, for self-insured health care providers, a deposit
of $125,000.66 Second, the health care provider must pay an
annual surcharge to the PCF through the malpractice insurer.
The Board determines the amount of the surcharge based on
factors including past and prospective losses, past and
anticipated future expenses, and other relevant factors.68

The MMA mandates that before a plaintiff can commence a
medical malpractice action against a qualified health care
provider in court, the plaintiff must bring the claim before a
medical review panel. 69 The medical review panel is comprised of
an attorney chairman and typically three physicians: one chosen
by the claimant, one chosen by the defendant, and the third
chosen by the other two physicians. 70  This panel reviews the
evidence and medical records before determining the applicable
standard of care and issuing an opinion as to whether the health
care provider breached that standard.71 Once the panel issues
this opinion the claimant may then proceed against the health
care provider in court, regardless of the panel's decision. The
opinion of the medical review panel is not conclusive or binding
upon the court but serves as evidence to either prove or disprove
the liability of the health care provider.72

The MMA further establishes certain procedures to be
followed in the event that the health care provider, or its insurer,
settles with the plaintiff for the $100,000 limit and the plaintiff
demands further payment from the PCF for a complete and final
release. 73 In such cases, the plaintiff must file a petition with the
court seeking approval of the settlement and demanding further
payment from the PCF.74 If the court approves the settlement,
the plaintiff may then proceed against the PCF for any excess

66. LA. REV. STAT. ANN. § 40:1299.42(E) (2008 & Supp. 2014).

67. Id. § 40:1299.42(A)(2).

68. Id. § 40:1299.44(A)(2)(d).

69. Id. § 40:1299.47(B); see also supra note 31.

70. LA. REV. STAT. ANN. § 40:1299.47(C) (2008 & Supp. 2014).

71. Id. § 40:1299.47(G).

72. Id. § 40:1299.47(H); see also 12 WILLIAM E. CRAWFORD, LOUISIANA CIVIL LAW
TREATISE: TORT LAW § 15:5, at 341 (2d ed. 2009).

73. LA. REV. STAT. ANN. § 40:1299.44(C) (2008 & Supp. 2014).

74. Id. This petition must be served on the Board, the health care provider, and
its insurer at least ten days before a party files the petition with the court. Id.
§ 40:1299.44(C)(2).
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damages.75

If the PCF and the plaintiff cannot agree on the amount to
be paid from the fund, the MVIA provides:

[T]he trier of fact shall determine at a subsequent trial which
shall take place only after the board shall have been given an
adequate opportunity to conduct discovery, identify and
retain expert witnesses, and prepare a defense, the amount of
claimant's damages, if any, in excess of the amount already
paid by the insurer of the health care provider or self-insured
health care provider. The trier of fact shall determine the
amount for which the fund is liable and render a finding and
judgment accordingly.7 6

Significantly, however, § 1299.44(C)(5)(e) stipulates:

In approving a settlement or determining the amount, if any,
to be paid from the patient's compensation fund, the trier of
fact shall consider the liability of the health care provider as
admitted and established where the insurer has paid its
policy limits of one hundred thousand dollars .... 77

Thus, any settlement between the plaintiff and the health
care provider, or its insurer, for the full $100,000 limit acts as an
automatic admission of liability on the part of the health care
provider.7 8 According to this provision, the PCF should not be
permitted to subsequently dispute the issue of the health care
provider's liability because it has already been established.79

Prior to 2003, the provision regarding the statutory
admission of liability was contained in § 1299.44(C)(5), with no
further subsections. Act 882 of the 2003 Legislature, however,
extensively amended and reorganized § 1299.44(C)(5), adding
subsections (a) through (f) and relocating the admission of
liability provision into § 1299.44(C)(5)(e). ° The same act also
added to § 1299.44(C)(5)(a) the requirement that the PCF be
allowed to conduct discovery, retain expert witnesses, and

75. LA. REV. STAT. ANN. § 40:1299.44(C)(5) (2008 & Supp. 2014).

76. Id. § 40:1299.44(C)(5)(a).

77. Id. § 40:1299.44(C)(5)(e).

78. Id.
79. Id.; see also Stuka v. Fleming, 561 So. 2d 1371, 1371 (La. 1990).

80. Act of July 1, 2003, No. 882, 2003 La. Acts 2803 (codified at LA. REV. STAT.
ANN. § 40:1299.44 (2008 & Supp. 2014)).

[Vol. 60980
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prepare a defense.8'

B. PRIOR JURISPRUDENCE

The MMA's admission of liability provision, quoted above,
has been a significant source of contention regarding the MMA.82

Once a defendant health care provider statutorily admits liability
under § 1299.44(C)(5)(e), the statute is unclear whether the
plaintiff must still prove that the health care provider's
malpractice has caused his or her damages. The admission of
liability in this provision could be interpreted to include the
causation of damages, leaving only the amount of those damages
to be determined; alternatively, the provision could be interpreted
such that the burden of proving causation remains with the
plaintiff. The Louisiana Supreme Court has addressed this
question on multiple occasions, with varying results.8 3

The court first shed light on this issue in Stuka v. Fleming.s4

In that case, the court held that once the health care provider has
statutorily admitted liability by settling with the plaintiff for the
full $100,000 limit, the PCF can no longer contest the liability of
the health care provider."5 The court concluded that "[t]he only
issue between the victim and the Fund thereafter is the amount
of damages sustained by the victim as a result of the admitted
malpractice."86 Notably, the court made no mention of the issue
of causation. 7

The Louisiana Supreme Court again addressed the MMA's
statutory admission of liability provision in Jones v. St. Francis
Cabrini Hospital.8  Repeating the holding in Stuka, the court
determined that once a full settlement triggers the admission of
liability, only the amount of damages remains to be litigated by

81. Act of July 1, 2003, No. 882, 2003 La. Acts 2803 (codified at LA. REV. STAT.
ANN. § 40:1299.44 (2008 & Supp. 2014)).

82. See Joanne O'Connor Brodner, Graham v. Willis-Knighton Medical Center:
The Louisiana Supreme Court Abruptly Shifts the Causation Burden for Plaintiffs
Under the Medical Malpractice Act, 72 TUL. L. REV. 1431, 1433-44 (1998) (discussing
the various cases that have interpreted the admission of liability provision and the
court's conflicting interpretation in Graham).

83. See id.
84. See id. at 1435; see also Stuka v. Fleming, 561 So. 2d 1371, 1371 (La. 1990).
85. Stuka, 561 So. 2d at 1374.
86. Id. (emphasis added).
87. See id.
88. See Jones v. St. Francis Cabrini Hosp., 94-2217 (La. 4/10/95); 652 So. 2d 1331.
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the PCF. 9 However, rather than end its analysis there, the court
went on to differentiate between the plaintiffs "original harm"
and her subsequent injuries.90 By making this distinction and
analyzing the causal relationship between the original harm and
the subsequent damages, the Jones court opened the door for the
PCF to contest the causation of damages in cases where the
health care provider's liability has been statutorily admitted. 91

In Pendleton v. Barrett, the Louisiana Supreme Court
directly confronted the question of whether the healthcare
provider's admitted liability includes the causation of damages.92

In that case, the PCF asked the trial court to resolve the following
two questions prior to trial: "[1] Do damages include causation, so
plaintiff will be required to prove what damages were caused by
the fault of Dr. Barrett that was statutorily admitted? [2] Does
liability include causation, so plaintiff is not required to prove
what damages were caused by the statutorily admitted fault of
Dr. Barrett? 93

After recognizing the split among the Louisiana courts of
appeal with respect to this issue, the supreme court relied on its
opinion in Jones in adopting the following rule: the statutory
admission of liability encompasses the causation of damages as to
the original or primary harm; for any secondary harm, the
plaintiff must still prove that the health care provider's
negligence caused the damages. 94 In making its decision, the
court placed a new duty upon the trial judge to distinguish
between the original harm, for which the admission of liability
establishes causation, and secondary harm for which the plaintiff
must prove causation. 95

Dissenting from the majority opinion in Pendleton, Justice
Lemmon, joined by Justice Victory, interpreted the statutory
admission of liability to mean an admission of malpractice

89. Jones v. St. Francis Cabrini Hosp., 94-2217 (La. 4/10/95); 652 So. 2d 1331,
1335 (citing Stuka v. Fleming, 561 So. 2d 1371, 1374 (La. 1990)).

90. Id. at 1335-36; see also Brodner, supra note 82, at 1435-36.
91. See Jones, 652 So. 2d at 1335-36.
92. See Pendleton v. Barrett, 95-2066, p. 2 (La. 5/31/96); 675 So. 2d 720, 721,

abrogated by Graham v. Willis-Knighton Med. Ctr., 97-0188 (La. 9/9/97); 699 So. 2d
365.

93. Id. at 723.
94. Id. at 726-31.
95. Id. at 730-31.
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causing damages of at least $100,000.96 Thus, according to
Justice Lemmon's interpretation, the plaintiff should be required
to prove causation of any damages in excess of $100,000. 91
Justice Marcus wrote a separate dissenting opinion, similarly
concluding that the plaintiff must "prove what damages in excess
of $100,000 were caused by the admitted liability."9

Just over a year after the Louisiana Supreme Court
seemingly resolved the causation issue in Pendleton, the court
abandoned this approach in Graham v. Willis-Knighton Medical
Center.99 In Graham, Justice Lemmon, now writing for the
majority, pointed out two potential problems with the Pendleton
approach. 100  First, the court explained that the pre-trial
determination of original and secondary harm would either be
based on limited evidence or would be inefficient and would
require appellate review.0 1 Second, the court asserted that in
cases such as Graham, in which the primary harm is a reduced
chance of survival or of a better recovery, the plaintiff would still
be required to prove the value of the lost chance, which would
involve the same evidence that would be used to prove
causation. 10 2 Thus, the court reasoned, the Pendleton approach
does not actually lessen the plaintiffs burden to any significant
extent. 

103

In deciding to abandon the Pendleton approach, the court
instead adopted Justice Lemmon's proposal from his Pendleton
dissent, ruling:

We now conclude that the legislative intent of "liability" in
Section 1299.44(C)(5) was that the payment of $100,000 in
settlement establishes proof of liability for the malpractice
and for damages of at least $100,000 resulting from the
malpractice, which is a very significant benefit to the medical
malpractice victim. However, at the trial against the Fund,

96. Pendleton v. Barrett, 95-2066, p. 1 (La. 5/31/96); 675 So. 2d 720, 732
(Lemmon, J., dissenting).

97. Id.
98. Id. at 731-32 (Marcus, J., dissenting).
99. See Graham v. Willis-Knighton Med. Ctr., 97-0188 (La. 9/9/97); 699 So. 2d

365.
100. Id. at 372.
101. Id.
102. Id.
103. Id.
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the plaintiff has the burden of proving that the admitted
malpractice caused damages in excess of $100,000.104

Thus, under Graham, the health care provider's admission of
liability only relieves the plaintiff from the burden of proving
causation of the first $100,000 in damages, which the health care
provider has already agreed to pay.105 To recover any additional
amount from the PCF, the plaintiff must show causation of any
damages greater than $100,000.106

Chief Justice Calogero, who wrote the majority opinion in
Pendleton, dissented from the majority in Graham, reiterating
the reasoning and conclusion advanced in Pendleton.107 Chief
Justice Calogero went on to criticize the majority for effectively
thwarting "the only pro-patient benefit under the severe Medical
Malpractice Act."'08 Furthermore, the last sentence of the dissent
expressed the hope that the legislature would take action to
clarify the meaning of the MMA's statutory admission of liability,
in light of the Louisiana Supreme Court's difficulty in
interpreting that provision. 0 9

Applying the rule set out in Graham, the Louisiana Supreme
Court again addressed the effect of a health care provider's
admission of liability by settlement in Hall v. Brookshire Bros.,
Ltd.10 The central issue in Hall was whether the admission of
liability precludes the PCF from introducing evidence of
comparative fault on the part of the victim or third parties."'
The court explained that "when a defendant stipulates to liability
for fault, he or she does not thereby necessarily concede
responsibility for 100% of the fault."112 Following this reasoning,

104. Graham v. Willis-Knighton Med. Ctr., 97-0188, p. 15 (La. 9/9/97); 699 So. 2d
365, 372; see also Pendleton v. Barrett, 95-2066, p. 1 (La. 5/31/96); 675 So. 2d 720,
732 (Lemmon, J., dissenting).

105. Graham, 699 So. 2d at 372.
106. Id.
107. Id. at 373-75 (Calogero, C.J., dissenting).
108. Id. at 374.
109. Id. at 375. Since Graham, the Louisiana Legislature has amended Section

1299.44 thirteen times, including the extensive amendments of Section 1299.44(C)(5)
discussed above. See supra notes 80-81 and accompanying text; see also LA. REV.
STAT. ANN. § 40:1299.44 (2008 & Supp. 2014); Act of July 1, 2003, No. 882, 2003 La.
Acts 2803 (codified at LA. REV. STAT. ANN. § 40:1299.44 (2008 & Supp. 2014)).

110. See Hall v. Brookshire Bros., 2002-2404 (La. 6/27/03); 848 So. 2d 559.
111. Id. at 564.
112. Id. at 567.
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the court concluded that the health care provider's admission of
liability "is not an admission of the percentage of fault
attributable to the health care provider; nor is it an admission as
to the extent of the claimant's damages beyond $100,000."' 13

Finally, in Hanks v. Seale, the Louisiana Supreme Court
considered whether the PCF may appeal a judgment of liability
against the health care provider. 114 The trial court found the
health care providers liable and awarded damages in excess of
$100,000.115 Subsequently, the health care providers waived
their right to appeal by paying the statutory maximum of
$100,000 in satisfaction of the judgment.11 6 The court concluded
that the trial court's judgment became final when the health care
providers failed to appeal the judgment and found that the PCF
does not have the authority to appeal the issue of liability." 7

As shown by these cases, the Louisiana Supreme Court's
interpretation of the MMA's admission of liability provision has
been far from consistent. After initially including causation
within the scope of the admission of liability in Stuka, holdings in
subsequent cases steadily migrated farther and farther away
from this interpretation.18 Ultimately, the Graham court settled
the debate by decisively ruling that the admission of liability only
includes causation of damages up to $100,000."9 Graham's
interpretation of the admission of liability formed the primary
foundation for the court's decision in Khammash.20

IV. THE COURT'S DECISION

A. ARGUMENTS OF THE PARTIES

The plaintiffs contended that the PCF should not have been
permitted to present evidence disputing Dr. Barrow's fault or the
causation of the plaintiffs' damages, nor should the question of

113. Hall v. Brookshire Bros., 2002-2404, p. 12 (La. 6/27/03); 848 So. 2d 559, 567.
114. See Hanks v. Seale, 2004-1485, p. 1 (La. 6/17/05); 904 So. 2d 662, 663.
115. Id. at 665.
116. Id.
117. Id. at 669.
118. See supra Part III.B.
119. Graham v. Willis-Knighton Med. Ctr., 97-0188, p. 15 (La. 9/9/97); 699 So. 2d

365, 372.
120. See Khammash v. Clark, 2013-1564, pp. 11-12, 14 (La. 5/7/14); 145 So. 3d 246,

255, 257.
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fault/causation have been sent to the jury.12' The plaintiffs based
this assertion on two main arguments:

(1) Pursuant to § 1299.44(C)(5)(e), the settlement with Dr.
Barrow for $100,000 acts as a stipulation of fault and
causation of plaintiffs' injuries, barring the PCF from
contesting either. 122

(2) The PCF is bound by the partial summary judgment
against Dr. Barrow establishing that Dr. Barrow's fault was
the sole cause of the plaintiffs' injuries.'23

The plaintiffs' first argument is essentially the same as that
advanced by the plaintiffs in Graham, Pendleton, and their
predecessors.124  The second argument, however, raised a
question not previously addressed by the court: whether the trial
court's prior summary judgment against the health care provider
is binding on the PCF.125  The plaintiffs supported their claim
that the summary judgment ruling bound the PCF by relying on
the doctrine of res judicata 126 and the court's decision in Hanks v.
Seale.

12 7

Conversely, the PCF argued that the liability of the health
care provider and the liability of the PCF are independent of one
another. 128 The PCF called the court's attention to the provision
of § 1299.44(C)(5)(a), which guarantees the PCF the right "to
conduct discovery, identify and retain expert witnesses, and
prepare a defense."' 29  The PCF pointed out that applying the

121. Khammash v. Clark, 2013-1564, p. 9 (La. 5/7/14); 145 So. 3d 246, 253.
122. Id.
123. Id.
124. Id.; see also Graham v. Willis-Knighton Med. Ctr., 97-0188, p. 1 (La. 9/9/97);

699 So. 2d 365, 366; Pendleton v. Barrett, 95-2066, p. 2 (La. 5/31/96); 675 So. 2d 720,
721.

125. Khammash, 145 So. 3d at 253.
126. According to the doctrine of res judicata, a court's prior ruling may bind

parties under certain circumstances. LA. REV. STAT. ANN. § 13:4231 (2012). Under
Section 13:4231, res judicata only applies to (1) a valid and final judgment, (2)
between the same parties, (3) if the issue was actually litigated and determined, and
(4) the determination was essential to the judgment. Id. If these conditions are met,
the court's previous judgment will be binding on the parties. Id.

127. Khammash, 145 So. 3d at 253; see also Hanks v. Seale, 2004-1485, p. 12 (La.
6/17/05); 904 So. 2d 662, 669. The plaintiffs argued that the PCF's failure to appeal
the summary judgment made that judgment final, prohibiting the PCF from
thereafter disputing either fault or causation. Khammash, 145 So. 3d at 253.

128. Khammash, 145 So. 3d at 253.
129. Id.
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summary judgment to the PCF would effectively deny the PCF
the rights granted by the MMA.130  Furthermore, the PCF
asserted that the summary judgment against Dr. Barrow could
not bind the PCF because the PCF was not, and could not have
been, a party defendant at the time of the judgment.131

B. THE COURT'S REASONING

In addressing these arguments and reaching its conclusion,
the court first described the general purpose and scope of the
MMA and noted the PCF's status as a statutory intervenor,
triggered by the $100,000 settlement. 32 The court then laid out
the provisions of § 1299.44(C), which details the procedure to be
followed when a plaintiff settles with a health care provider and
seeks an additional sum from the PCF.133 In particular, the court
emphasized the rights granted to the PCF in § 1299.44(C)(5)(a)
and the provision, "[t]he trier of fact shall determine the amount
for which the fund is liable."'134

Next, the court reiterated the holding in Graham, concluding
that the settlement establishes the health care provider's fault
and causation of damages of at least $100,000, but that the
plaintiff still bears the burden of proving at trial that the
malpractice caused damages in excess of $100,000. 115 The court
then explained the reasoning behind the Graham rule, as
articulated in Hall, that a defendant is only liable to the extent of
his fault, and the health care provider's admission of liability is
neither an admission as to the percentage of fault nor an
admission as to the extent of the plaintiffs damages beyond
$100,000.136

Applying these principles, the court concluded that since the
health care provider's admission of liability by settlement can
only establish fault and causation up to $100,000, a summary
judgment as to the health care provider's fault and causation,

130. Khammash v. Clark, 2013-1564, p. 9 (La. 5/7/14); 145 So. 3d 246, 253.

131. Id.
132. Id. at 254.

133. Id. at 254-55.
134. Id. at 255.
135. Khammash, 145 So. 3d at 255; see also Graham v. Willis-Knighton Med. Ctr.,

97-0188, p. 15 (La. 9/9/97); 699 So. 2d 365, 372.

136. Khammash, 145 So. 3d at 256; see also Hall v. Brookshire Bros., 2002-2404,
pp. 12-13 (La. 6/27/03); 848 So. 2d 559, 567-68.
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prior to the PCF's intervention in the case, can only establish
liability up to $100,000.137 Just as in the case of a settlement, the
plaintiff must still prove causation of any damages in excess of
$100,000, and the PCF may dispute such causation. 1

18 The court
went on to explain that if a summary judgment could establish
damages over $100,000, the plaintiff and the health care provider
would be able to stipulate the PCF's liability before the PCF was
statutorily capable of being involved in the claim. 139

While the court acknowledged that the MMVIA must be
interpreted in favor of the plaintiff in the case of any ambiguity,
the court also recognized its obligation to apply the Act in
accordance with the presumed legislative intent behind its
enactment.140 Thus, the court justified its holding by pointing out
that the legislature clearly intended that the PCF only be liable
for acts constituting medical malpractice and that the PCF be
given the opportunity to defend itself against claims for excess
damages.

14 1

After concluding that the summary judgment against Dr.
Barrow was not binding on the PCF, the court expressly
repudiated the plaintiffs reliance on res judicata and Hanks.1 42

First, the court explained that according to R.S. § 13:4231, res
judicata only applies if the parties are the same and the issue was
actually litigated and determined. 143 Thus, since the PCF could
not participate in the litigation until after the settlement, at
which time the PCF became a statutory intervenor, rather than a
party defendant, the PCF could not be bound by res judicata. 144

Furthermore, the court distinguished Hanks based on the fact
that Hanks did not concern a settlement but rather a payment in
satisfaction of a judgment. 145 Consequently, the court stated that

137. Khammash v. Clark, 2013-1564, p. 13 (La. 5/7/14); 145 So. 3d 246, 256.
138. Id.
139. Id. at 253, 256. The court further pointed out that allowing the parties to

negotiate the PCF's liability before the PCF could even be involved would deprive the
PCF of the right to conduct discovery and prepare a defense granted by the MMA.
Id. at 256; see also LA. REV. STAT. ANN. § 40:1299.44(C)(5)(a) (2008 & Supp. 2014).

140. Khammash, 145 So. 3d at 256-57; see also LA. CIV. CODE ANN. art. 10 (2013)
("When the language of the law is susceptible of different meanings, it must be
interpreted as having the meaning that best conforms to the purpose of the law.").

141. Khammash, 145 So. 3d at 257.
142. Id.
143. Id.
144. Id.
145. Id. at 257-58 (quoting Hanks v. Seale, 2004-1485, pp. 6-7 (La. 6/17/05); 904
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the holding in Hanks did not apply. 146

Finally, after deciding that neither a settlement with the
health care provider nor a summary judgment against the health
care provider can establish causation of damages in excess of
$100,000,147 the court turned to the question of whether the jury's
conclusion was manifestly erroneous. 48 After reviewing the
evidence and the testimony of several experts, the court found
that the jury reasonably could have concluded that:

(1) [Khammash's] injury was sustained during his physical
therapy session;

(2) the disc rupture at that time was so violent the nerve was
permanently damaged; and

(3) Dr. Barrow's failure to examine and refer plaintiff for
surgical consult on July 7 would not have resulted in any
change in plaintiffs permanent condition. 149

Based on this determination, the court ruled that the
evidence supported the jury's finding with respect to causation. 50

Therefore, the court affirmed the trial court's ruling that Dr.
Barrow's fault did not cause the plaintiffs' damages.' 5 '

Thus, in Khammash, the Louisiana Supreme Court held that
despite both the health care provider's statutory admission of
liability up to $100,000 and the summary judgment finding the
health care provider solely at fault for all of the plaintiffs'
damages, the jury's finding that Dr. Barrow's fault caused no
damages to the plaintiffs was not manifestly erroneous. 52 By
allowing the jury's verdict to stand in this case, the court
effectively enabled future juries to reach similar conclusions
when causation up to $100,000 has already been established.

V. ANALYSIS

This Section discusses the impact of the supreme court's

So. 2d 662, 666).
146. Khammash v. Clark, 2013-1564, p. 15 (La. 5/7/14); 145 So. 3d 246, 257-58.
147. Id. at 256-57.
148. Id. at 258-60.
149. Khammash, 145 So. 3d at 253, 260.
150. Id.
151. Id.
152. Id. at 257, 260.
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decision in Khammash. Subsection A describes the relationship
between Khammash and the laws that it applied, including both
the MMA and prior jurisprudence. Subsection B then explains
the practical effects Khammash will likely have on both medical
malpractice plaintiffs and defendants.

A. RELATIONSHIP TO THE LAW

The significance of the Khammash decision is best analyzed
by first examining its relationship to pertinent Louisiana law. In
doing so, Khammash's relationship with prior jurisprudence, such
as the Graham and Pendleton cases, as well as its connection to
the MMA must be considered.

The Khammash decision came more than a decade after the
debate among Louisiana Supreme Court Justices over the proper
interpretation of § 1299.44(C)(5) of the MMA. 153  The court's
decisions in Pendleton and Graham, and the justices' respective
dissenting opinions, exemplified this debate.1 54  Now, in
Khammash, the court makes clear that the debate has been fully
resolved by giving no mention whatsoever to Pendleton or any of
its predecessors but by simply relying on Graham without
question.155 Moreover, Khammash not only solidifies Graham but
also extends the Graham rule to apply to summary judgments as
well as settlements. 156

In seeking partial summary judgment against Dr. Barrow in
addition to the statutory admission of liability obtained through
the settlement, the plaintiffs were likely trying to circumvent the
Graham rule.15 7 While the settlement can only establish fault
and causation of damages up to $100,000, the plaintiffs likely
hoped that summary judgment could prevent the PCF from
disputing causation at all.158 Consequently, the court was faced
with either extending Graham to cover summary judgments or
effectively nullifying Graham.159  Without ever actually

153. See Brodner, supra note 82, at 1435-39.
154. See Graham v. Willis-Knighton Med. Ctr., 97-0188 (La. 9/9/97); 699 So. 2d

365; Pendleton v. Barrett, 95-2066 (La. 5/31/96); 675 So. 2d 720.
155. See Khammash v. Clark, 2013-1564, pp. 11-13 (La. 5/7/14); 145 So. 3d 246,

255-56.

156. Id. at 256.

157. See id. at 253.

158. See id.

159. See infra text accompanying notes 175-177.
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discussing this predicament, the court decisively suppressed any
such attempts to evade Graham through summary judgment by
holding that prior summary judgments, like settlements, can only
establish fault and causation up to $100,000.160

Arguably even more significant than the court's extension of
Graham is the court's decision to affirm the jury's verdict."'
Whereas Graham granted the PCF the right to dispute causation
of damages in excess of $100,000, Khammash went even further
by allowing the PCF to contend that the admitted malpractice did
not cause any damages at all. 162  The jury's finding was not
merely that Dr. Barrow's malpractice did not cause the plaintiffs
damages in excess of $100,000; rather, the jury unequivocally
found that Dr. Barrow's malpractice did not cause Khammash to
suffer any damages whatsoever.163 Thus, while Khammash states
that both the settlement and the summary judgment establish
fault and causation up to $100,000,164 the court's ultimate
decision allows the jury in the PCF trial to find that the health
care provider's admitted fault caused no damage to the
plaintiff.165 Consequently, plaintiffs must now prove causation of
all damages, even those that are supposedly already
established.

166

As Chief Justice Calogero noted in his Graham dissent, the
admission of liability under § 1299.44(C)(5)(e) is the only pro-
patient provision of the MIMA. 167 Graham substantially curtailed
the benefits provided by the admission of liability by interpreting
it to include causation of damages only up to $100,000, leaving
the rest to be proved by the plaintiff.168  Khammash further
diminished the benefit that plaintiffs receive from the admission
of liability by allowing causation of all damages to be disputed
when a plaintiff attempts to recover from the PCF. 169  The
admission of liability provided by the MMA is now, according to

160. See Khammash v. Clark, 2013-1564, p. 13 (La. 5/7/14); 145 So. 3d 246, 256.
161. Id. at 260.
162. See id. at 258-60.
163. Id. at 252.
164. Khammash, 145 So. 3d at 256.
165. Id. at 260.
166. See infra Part V.B.
167. Graham v. Willis-Knighton Med. Ctr., 97-0188, p. 2 (La. 9/9/97); 699 So. 2d

365, 374 (Calogero, C.J., dissenting).
168. See id. at 372 (majority opinion).
169. See Khammash, 145 So. 3d at 260; see also infra Part V.B.
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Khammash, no more than an admission of fault.170  This
interpretation is not only contrary to the plain text of
§ 1299.44(C)(5)(e), it is also contrary to the holding in Graham.17 1

The legislature has not responded to Graham's
interpretation of the admission of liability, as Chief Justice
Calogero had hoped, despite numerous opportunities to do so. 172

In fact, Act 882 extensively amended the very subsection at issue
in both Graham and Khammash in 2003, but the amendment
made no clarification regarding the admission of liability.17 3 On
the contrary, Act 882 arguably solidified the holding in Graham
by expressly granting the PCF the right to conduct discovery,
retain expert witnesses, and prepare a defense. 174  While the
legislature apparently did not see any need to legislatively
overrule Graham, perhaps the ruling in Khammash will be a
substantial enough deviation from the intent of § 1299.44(C)(5)(e)
to require correction.

B. PRACTICAL EFFECTS OF KHAMMASH

Absent legislative intervention, Khammash will have a
number of significant effects for both the PCF and medical
malpractice plaintiffs. These effects will almost exclusively
benefit the PCF at the expense of plaintiffs, whose rights are
already limited by the MMA's $500,000 recovery limit. Whether
the court intended all of these effects in making its decision is
unclear.

For the PCF, Khammash is incredibly helpful. Initially,

170. See Khammash v. Clark, 2013-1564, pp. 19-20 (La. 5/7/14); 145 So. 3d 246,
260.

171. By phrasing the statutory admission contained in Section 1299.44(C)(5)(e) as
an admission of liability, rather than an admission of fault, the legislature made it
clear that it intended more than merely the health care provider's fault to be
included in the admission. LA. REV. STAT. ANN. § 40:1299.44(C) (2008 & Supp. 2014).
While Graham significantly limited the extent of the admission of liability, it
distinctly included causation of damages up to $100,000 within the admission. See
Graham, 699 So. 2d at 372. However, under Khammash, the statutory admission of
liability now includes only fault. See Khammash, 145 So. 3d at 260.

172. Graham, 699 So. 2d at 375 (Calogero, C.J., dissenting); see supra note 108 and
accompanying text.

173. Act of July 1, 2003, No. 882, 2003 La. Acts 2803 (codified at LA. REV. STAT.
ANN. § 40:1299.44 (2008 & Supp. 2014)); see also supra text accompanying notes
80-81.

174. Act of July 1, 2003, No. 882, 2003 La. Acts 2803 (codified at LA. REV. STAT.
ANN. § 40:1299.44 (2008 & Supp. 2014)).
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Khammash ensures that plaintiffs will not be able to circumvent
Graham by means of summary judgment. 175 Had the plaintiffs in
Khammash been successful, it is likely that almost every medical
malpractice plaintiff who settles with a health care provider for
the maximum amount would also request a partial summary
judgment in conjunction with the settlement approval. 176 It is
also likely that these plaintiffs would be successful in obtaining
the summary judgment because, generally, a health care provider
would not settle for the maximum amount if there were not
substantial evidence of its fault. Under the Khammash decision,
however, there is no longer any risk that a summary judgment
will fully determine causation before the PCF can intervene. 177

Khammash also results in a substantial advantage for the
PCF because it now has the ability to argue that the health care
provider's malpractice did not cause the plaintiff any damages at
all, even when fault and causation up to $100,000 have already
been statutorily admitted. 17  While Graham gave the PCF the
ability to dispute causation of damages in excess of $100,000,179
Khammash now allows the PCF to argue that the plaintiffs
damages were caused entirely by another source, or that there
were no damages at all.180

By allowing the PCF to dispute causation altogether,
Khammash effectively granted the PCF a significant advantage
in post-settlement trials. In general, it is much easier to argue
that the health care provider's fault did not cause any of the
plaintiffs damages than for the PCF to argue that the
malpractice caused damages of $100,000, but not more than that.
For example, the PCF can argue that some other source caused
the entirety of the plaintiffs damages or that the health care
provider's negligence had no effect whatsoever on the plaintiffs
condition. Indeed, in Khammash the PCF was able to convince
the jury that Khammash's condition would not have been any
different if Dr. Barrow had referred him for surgical consult

175. Khammash v. Clark, 2013-1564, p. 14 (La. 5/7/14); 145 So. 3d 246, 257.
176. See supra text accompanying notes 157-159 (discussing the plaintiffs' attempt

to prevent the PCF from disputing causation, despite the Graham rule).
177. Khammash, 145 So. 3d at 257.
178. See id. at 260; see also LA. REV. STAT. ANN. § 40:1299.44(C)(5)(e) (2008 &

Supp. 2014).
179. See Graham v. Willis-Knighton Med. Ctr., 97-0188, p. 15 (La. 9/9/97); 699

So. 2d 365, 372.
180. See Khammash, 145 So. 3d at 260.
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immediately 8 1 However, it would have been much more difficult
for the PCF to show that, although Dr. Barrow's negligence did
cause Khammash's condition to worsen, the damages caused by
his negligence amounted to no more than $100,000.
Consequently, Khammash will assist the PCF in defending claims
and will ultimately result in fewer awards from the PCF.

Conversely, Khammash will have a substantially negative
impact on medical malpractice plaintiffs. Besides making it more
difficult for plaintiffs to recover from the PCF at all, forcing the
plaintiff to prove causation of all damages rather than only
damages in excess of $100,000 will also most likely increase
litigation costs for plaintiffs. Such proof will generally require
further discovery, expert witnesses, and possibly additional days
in court, all of which can become very costly. These expenses are
often deducted from the plaintiffs final award in addition to the
attorney's fees. Thus, even for plaintiffs that successfully prove
causation of damages over $100,000 in the trial against the PCF,
in many cases Khammash will ultimately reduce the total relief
granted, which is already limited by the MMA's $500,000
recovery cap.'8 2  Depending on fee arrangements with their
attorneys, this added expense could prevent some plaintiffs from
obtaining any relief beyond the $100,000 settlement. For
example, if a fee arrangement stipulates that a client must pay
litigation costs up front, a client may not be able to afford the
additional cost of proving causation of all damages.

Khammash also encourages the PCF to dispute the amount
owed to plaintiffs rather than to resolve the claims outside of
court. Because it will be easier to defend claims, the PCF will
have much less incentive to agree to pay the plaintiffs a
reasonable amount. Instead, the PCF will be more likely to
litigate claims, knowing that plaintiffs will have a more difficult
time proving causation.'8 3 This will further increase costs for
plaintiffs and decrease the relief they are able to obtain.
Additionally, by encouraging the PCF to go to trial, Khammash
will further burden courts with increased litigation.

In theory, there is a slight chance that Khammash could lead
to a decrease in the cost of medical care. The annual surcharge

181. Khammash v. Clark, 2013-1564, p. 19 (La. 5/7/14); 145 So. 3d 246, 260.
182. LA. REV. STAT. ANN. § 40:1299.42(B) (2008 & Supp. 2014).
183. See supra text accompanying notes 178-180.
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that health care providers pay to the PCF through their
malpractice insurers is based, in part, on the Fund's past and
prospective losses.18 4  Because Khammash could lead to fewer
awards from the PCF, the annual surcharge may decrease. A
lower surcharge may cause the cost of medical malpractice
insurance to decrease, which could, in turn, decrease the cost of
providing and receiving medical care. However, while this
outcome is a theoretical possibility, it is unlikely that the
reduction in awards from the PCF will have any significant
impact on the cost of medical care.

As explained above, Khammash greatly diminishes the
benefit plaintiffs receive from the MA's admission of liability
provision. Khammash makes it more difficult for medical
malpractice plaintiffs to recover from the PCF by imposing a new
burden of proving causation of all damages. Furthermore,
Khammash will increase plaintiffs' litigation costs, thereby
lessening their ultimate relief even if they are successful.
Overall, the effects of Khammash will be greatly detrimental to
medical malpractice plaintiffs, while significantly benefitting the
PCF.

VI. CONCLUSION

In the debate over the burden of proving causation, the
Louisiana Supreme Court has never before reinterpreted the
MMA's admission of liability provision as substantially as it did
in Khammash v. Clark. On the surface, Khammash merely
extended the approach adopted in Graham v. Willis-Knighton
Medical Center. However, Khammash ultimately resulted in a
significant deviation from the plain language of § 1299.44(C)(5)(e)
and from the court's interpretation of the provision in Graham.

By allowing the jury to find that Dr. Barrow's fault did not
cause any damage to the plaintiffs, the Louisiana Supreme Court
opened the door for the PCF to challenge the causation of all
damages, even when fault and causation up to $100,000 have
already been established. Essentially, Khammash has relegated
the statutory admission of liability to a mere admission of fault.
As a result, Khammash will make it much easier for the PCF to
defend against claims for excess damages while making it more
difficult for medical malpractice plaintiffs to obtain satisfactory

184. LA. REV. STAT. ANN. § 40:1299.44(A)(2)(d) (2008 & Supp. 2014).

2014] 995



996 Loyola Law Review [Vol. 60

relief. It is unlikely that the legislature intended the admission
of liability to operate only as an admission of fault. Nevertheless,
it remains to be seen whether Khammash will prompt the
legislature to finally clarify the meaning of "liability" in
§ 1299.44(C)(5)(e) of the MIA.

L. David Adams


