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INTRODUCTION

The private gated community is a rapidly growing form of new
community development in the United States.' As of 2007, the Census
Bureau reported that over ten million households in the United States-

1. Gated communities-the subject of this Article--constitute a subset of community
associations. Although not all community associations are "gated," all gated communities are
necessarily run by community associations. The term "community association" is generally used
to refer to three distinct but closely related legal entities: planned single-family home
developments, condominiums, and housing cooperatives.

In a planned single-family home development, a homeowner generally holds title to both
the exterior and interior of a residential unit and the plot of land around it. The planned
development association (often called a homeowners' association) owns and manages common
properties, which may include streets, parking lots, open spaces, and recreational facilities.

In a condominium, a homeowner holds title to a residential unit (sometimes just the
interior of an apartment) and to a proportional undivided interest in the common spaces of an
entire condominium property. A condominium association manages the common spaces but does
not hold title to any real property. A condominium property is usually situated in either a single
high-rise apartment building or in attached housing units frequently known as "townhouses." In
general, an owner of a condominium unit does not own, in individual fee, the ground under his or
her unit, in contrast to the owner of a home in a planned single-family home development.

In a housing cooperative, the entire property is owned by a cooperative corporation, and
the members of the cooperative own shares of stock in the corporation and hold leases that grant
occupancy rights to their residential units. Housing cooperatives usually, but not always, are
situated in apartment buildings. In the United States, the cooperative form of housing ownership
is exceedingly rare, and is largely confined to owner-occupied apartment buildings in New York
City.

The foregoing legal typology is made more complex by the fact that condominium units
sometimes can be found in planned developments, wherein the development contains a mix of
planned single-family detached homes and condominium multifamily units.

For purposes of this Article, the typology of legal ownership of common-interest property
is less important than a broad characterization of community associations as either "territorial" or
"nonterritorial." See A-1 12 U.S. ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS,
RESIDENTIAL COMMUNITY ASSOCIATIONS: PRIVATE GOVERNMENTS IN THE
INTERGOVERNMENTAL SYSTEM? 11-12 (1989) [hereinafter U.S. ADVISORY COMM'N], available
at http://www.library.unt.edu/gpo/acir/Reports/policy/a-112.pdf (adopting and explaining
typology of "territorial" versus "nonterritorial" community associations). As noted above, some
community associations are geographically limited to a single high-rise apartment building. These
are nonterritorial community associations, which are owned either in the form of either a
condominium or a housing cooperative. Other community associations manage a significant
amount of real estate. These territorial community associations most frequently encompass
planned single-family home associations, but may include, in whole or in part, dwelling units
subject to the condominium form of ownership. Territorial community associations exercise
authority over a network of streets, parking lots, open space, and recreational facilities. Like
municipalities, territorial community associations typically provide services such as street
cleaning, trash collection, maintenance of open space, and security. Territorial community
associations also exercise extensive land-use powers traditionally associated with the municipal
zoning and police-power authority, such as review of proposed home alterations and enforcement
of rules governing home occupancy. See id.

This Article is exclusively concerned with territorial community associations that are
gated.
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about one in ten of all U.S. households-resided in gated communities.2

That figure represented more than a tripling of the number of such
households in a decade-a period in which the overall population of the
United States increased by less than eleven percent.3  If present trends
continue, by mid-century a substantial portion of the United States
population will live behind walls and guardhouses, and thereby "protected"
from random interactions with strangers in the streets and neighborhoods in
which they live.

Is this a good thing? Many social scientists have addressed this
question, and most have answered it in the negative. For example, Edward
Blakely and Mary Snyder, in a comprehensive study of the phenomenon in
the 1990s, concluded that "[w]hen privatization and exclusion become
dominant ... we must question whether an American democracy founded
on citizenship and community remains possible."4  Setha Low, an
anthropologist, spent several years studying gated communities and
interviewing the residents of those communities. She concluded that gated
communities are, in fact, "disruptive" of a broader notion of community,
that is, a "community in the sense of integration of the suburb and the city,
community in terms of access to public open space, and community within

6the American tradition of racial and ethnic integration and social justice."

Legal scholars also are troubled by the phenomenon of the explosive
growth of gated communities, and its potential to undermine core
constitutional rights that are, to a considerable extent, premised on the

7widespread availability and accessibility of public space. For example,

2. U.S. CENSUS BUREAU, AMERICAN HOUSING SURVEY FOR THE UNITED STATES: 2007, at

66 tbl.2-8 (2008), available at http://www.census.gov/prod/2008pubs/hl50-07.pdf. The Census
Bureau estimated that, as of 2007, 10,393,000 households resided in communities secured with
walls or fences. Id. The total U.S. households in that year numbered 110,692,000. Id. at 64 tbl.2-
8.

3. See EDWARD J. BLAKELY & MARY GAIL SNYDER, FORTRESS AMERICA: GATED

COMMUNITIES IN THE UNITED STATES 7 (1997) (estimating that, as of 1997, there were 3 million
housing units contained in gated communities); U.S. CENSUS BUREAU, STATISTICAL ABSTRACT
OF THE UNITED STATES, 7, tbl.2, 8, tbl.3 (2007), available at
http://www.census.gov/prod/2006pubs/07statab/pop.pdf (estimating that between 1997 and 2007,
the overall U.S. population increased from approximately 274 million to 301 million).

4. BLAKELY & SNYDER, supra note 3, at 177.

5. See generally SETHA Low, BEHIND THE GATES: LIFE, SECURITY AND THE PURSUIT OF
HAPPINESS IN FORTRESS AMERICA (2003).

6. Id. at 230.
7. Traditional urban areas are a crazy-quilt mixture of public and private land. By contrast,

gated communities consist of private land only, including land under streets and common areas.
At bottom, what distinguishes gated communities from traditional communities is the nearly
complete withdrawal of the public commonweal, including-perhaps most importantly-public
interests and concerns that arise from the existence of public land. See David J. Kennedy, Note,
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David Kennedy has observed that the development of a gated community
"affects members of a wider community who are compelled to forgo their
rights to what was once public space."8

Viewed from a constitutional perspective, the subjection of a non-
resident to a search or ejection upon entering the streets of a gated
community is corrosive of core constitutional values, such as the
constitutional right to travel 9 and of the Fourth Amendment's guarantee
against unreasonable searches and seizures. 10 These values were founded
on the assumption of near universality of public streets in communities
throughout the United States-an assumption that has been rendered
increasingly tenuous by virtue of the growth in the number of gated
communities. 11

Gated communities also undercut core values that underlie the First
Amendment. For example, the branch of First Amendment jurisprudence
known as the "public forum" doctrine is premised on the Supreme Court's
recognition that speech conducted on certain types of public property-
particularly streets and parks-is entitled to special protection and
solicitude under the First Amendment. 12  When streets and parks are
privately owned-as is necessarily the case in gated communities-the
special speech-protective functions of the public forum doctrine are
generally not available to community residents and non-residents alike. In

Residential Associations as State Actors: Regulating the Impact of Gated Communities on
Nonmembers, 105 YALE L.J. 761 (1995).

8. Kennedy, supra note 7, at 767.
9. Although the right to travel is nowhere expressly referenced in the Constitution, it has

"long been recognized as a basic right under the Constitution." United States v. Guest, 383 U.S.
745, 758 (1966). See, e.g., Shapiro v. Thompson, 394 U.S. 618, 629 (1969) ("This Court long ago
recognized that the nature of our Federal Union and our constitutional concepts of personal liberty
unite to require that all citizens be free to travel throughout the length and breadth of our land
uninhibited by statutes, rules, or regulations which unreasonably burden or restrict this
movement."); Passenger Cases, 48 U.S. (7 How.) 283, 492 (1849) ("For all the great purposes for
which the Federal government was formed, we are one people, with one common country. We are
all citizens of the United States; and, as members of the same community, must have the right to
pass and repass through every part of it without interruption, as freely as in our own States.").

10. U.S. CONST. amend. IV; see also United States v. Martinez-Fuerte, 428 U.S. 543, 554
(1976) ("The Fourth Amendment imposes limits on search-and-seizure powers in order to prevent
arbitrary and oppressive interference by enforcement officials with the privacy and personal
security of individuals."); see generally John B. Owens, Westec Story: Gated Communities and
the Fourth Amendment, 34 AM. CRIM. L. REv. 1127, 1156-60 (1997) (arguing that private security
guards employed in gated communities, under certain circumstances, should be deemed to be
"state actors" for purposes of the Fourth and Fourteenth Amendments, thereby subjecting these
guards to Fourth Amendment limitations on the exercise of their police-like functions).

11. See supra notes 2-3 and accompanying text.

12. See, e.g., Schneider v. Irvington, 308 U.S. 147, 162 (1939); Hague v. Comm. of Indus.
Orgs., 307 U.S. 496, 515-16 (1939) (Roberts, J., concurring).
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light of the fact that public streets and parks are fast becoming an
endangered species in many high-growth areas of the United States, the
Supreme Court's public-forum doctrine-once universally available in
virtually all communities-is in danger of losing its vitality and practical
application in areas where gated communities are prevalent.

As to the constitutional significance of publicly owned streets and
parks, it is well to recall Justice Roberts' famous concurring opinion that
laid the groundwork for the Court's recognition of the public forum
doctrine:

Wherever the title of streets and parks may rest, they have
immemorially been held in trust for the use of the public and, time out
of mind, have been used for purposes of assembly, communicating
thoughts between citizens, and discussing public questions. Such use
of the streets and public places has, from ancient times, been a part of
the privileges, immunities, rights, and liberties of citizens. The
privilege of a citizen of the United States to use the streets and parks
for communication of views on national questions may be regulated in
the interest of all; it is not absolute, but relative, and must be exercised
in subordination to the general comfort and convenience, and in
consonance with peace and good order; but it must not, in the guise of
regulation, be abridged or denied.' 4

To the extent that gated communities continue to proliferate, Judge Roberts'
vision-and traditional First Amendment values-will suffer.

Furthermore, the establishment of a gated community, even more so
than with other forms of private communities, "is fraught with potential for
discrimination on the basis of race and class."' Although gated
communities are subject to general federal16 and state nondiscrimination
laws, these communities nevertheless have been found to be "succe[ssful]
in keeping out minorities and large families."' 7  One commentator has
argued that recreational amenities often associated with gated communities,

13. Gated communities are most prevalent in California, Florida and Texas. BLAKELY &
SNYDER, supra note 3, at 5. As of 2002, the metropolitan areas of Los Angeles, Houston, and
Dallas were estimated to have over 1 million housing units situated in gated communities. Low,
supra note 5, at 15 (citing TOM SANCHEZ & ROBERT L. LONG, METROPOLITAN INSTITUTE AT
VIRGINIA TECH, SECURITY VERSUS STATUS: THE Two WORLDS OF GATED COMMUNITIES 3

(2002), available at http://www.mi.vt.edu/uploads/Census%20Gated%200202.pdf).
14. Hague v. Comm. of Indus. Orgs., 307 U.S. 496, 515-16 (1939) (Roberts, J., concurring).

15. Kennedy, supra note 7, at 768.

16. See, e.g., Fair Housing Act of 1968, 42 U.S.C. §§ 3601-3619, 3631 (2006).

17. Angel M. Traub, The Wall is Down, Now We Build More: The Exclusionary Effects of
Gated Communities Demand Stricter Burdens Under the FHA, 34 J. MARSHALL L. REV. 379, 388
(2000).
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such as golf courses, may serve as "an important mechanism by which
segregation arises in new residential developments."' 8  Another
commentator has observed that private communities generally "have a
unique ability to discriminate against owners after they purchase their
homes, through harassment, by refusing to allow access to common areas
and amenities, by adopting discriminatory rules or implementing rules in a
discriminatory manner, or by making discriminatory statements," and that
gated communities, in particular, "remain significantly more 'white' than
non-common interest housing."' 9

Then too, several commentators have noted that gated communities
are symptomatic of a "secessionist mentality," which may have profound
implications for the future of the body politic and civic participation. 20 For
example, some social scientists have expressed concern that the
proliferation of gated communities might well threaten the continued
willingness of all income groups to contribute to the cost of government
through general taxation.21

Notwithstanding these myriad policy considerations that militate
against the continuing proliferation of gated communities, such
communities are, of course, not per se illegal. It is fundamental that the
Constitution applies generally only to the state and its instrumentalities, 22

18. Lior Jacob Strahilevitz, Exclusionary Amenities in Residential Communities, 92 VA. L.
REv. 437, 437 (2007).

19. Rigel C. Olivieri, Is Acquisition Everything: Protecting the Rights of Occupants Under the
Fair Housing Act, 43 HARV. C.R.-C.L. REV. 1, 55, 59 (2008).

20. See generally BLAKELY & SNYDER, supra note 3; LOW, supra note 5; Sheryl D. Cashin,
Privatized Communities and the "Secession of the Successful": Democracy and Fairness Beyond
the Gate, 28 FORDHAM URB. L.J. 1675, 1678 (2001).

21. See BLAKELY & SNYDER, supra note 3; Low, supra note 5; Cashin, supra note 20.
22. In the Civil Rights Cases, 109 U.S. 3 (1883), decided fifteen years after the adoption of the

Fourteenth Amendment, the Supreme Court determined that the guarantees of the Fourteenth
Amendment apply only to actions taken by the government. See The Civil Rights Cases, 109 U.S.
at 11. In general, private conduct, "however discriminatory or wrongful," does not come within
the ambit of the Fourteenth Amendment. Shelley v. Kraemer, 334 U.S. 1, 13 (1948). However,
the Court, beginning in the 1930s, has come to recognize that the distinction between public and
private conduct is not always clear cut, and that, under some circumstances, the actions of private
parties may be attributed to the state. See, e.g., Georgia v. McCollum, 505 U.S. 42, 54 (1992)
(holding that state action was present in a defendant's use of a peremptory challenge in a criminal
case); Lugar v. Edmondson Oil Co., 457 U.S. 922, 942 (1982) (holding that state action was
present when a creditor obtained a prejudgment writ of attachment of a debtor's property); Burton
v. Wilmington Parking Auth., 365 U.S. 715, 725 (1961) (holding that state action was present in
the conduct of a privately owned restaurant that leased space from a government agency); Shelley,
334 U.S. at 18 (holding that state action was present in the judicial enforcement of a private
restrictive covenant); Marsh v. Alabama, 326 U.S. 501, 505 (1946) (holding that state action was
present in the operation of a company town that was the functional equivalent of a municipality);
Smith v. Allwright, 321 U.S. 649, 663 (1944) (holding that state action was present in political
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and even the most robust application of "state action" theory is unlikely to
implicate most gated communities, which traditionally have been

23understood as creatures of private law. Furthermore, the establishment of
gated communities undoubtedly implicates countervailing constitutional

24values, including elemental notions of property rights and the freedom ofS • 25

association. Thus, a broad-based constitutional attack on the formation of
gated communities will not succeed-nor should it.26  The same may be

party primary elections).
23. In a prior article, I argued for a new and expansive application of state-action theory to

take account of the modem phenomenon of large-scale community associations, and the
concomitant erosion of a public sphere where constitutional rights had once been vested but where
those rights no longer exist by virtue of the privatization of that sphere. Steven Siegel, The

Constitution and Private Government: Towards the Recognition of Constitutional Rights in
Private Residential Communities Fifty Years After Marsh v. Alabama, 6 WM. & MARY BILL RTS.
J., 461, 546-63 (1998). An expansive application of state-action theory has not been adopted by
the federal courts, although a few state courts, most notably New Jersey, have discerned in their
own state constitutions a basis to subject the private realm of community associations to a
constitutional, or quasi-constitutional, regime. See Comm. for a Better Twin Rivers v. Twin
Rivers Homeowners Ass'n, 929 A.2d 1060, 1074 (N.J. 2006) (holding that, under certain
circumstances, the "residents of a homeowners association may ... seek constitutional redress
[under the New Jersey Constitution] against a governing association that unreasonably infringes
their free speech rights"); see also Laguna Publ'g Co. v. Golden Rain Found., 182 Cal. Rptr. 813,
832 (Ct. App. 1982) (holding that a community association is not a state actor for federal
constitutional purposes but is a state actor under the California Constitution), rev'd on other
grounds, Katzberg v. Regents of Univ. of Cal., 58 P.3d 339 (Cal. 2002). For a discussion of the
implications of the decision of the New Jersey Supreme Court in Twin Rivers, see Paula A.
Franzese & Steven Siegel, The Twin Rivers Case: of Homeowners Associations, Free Speech
Rights and Privatized Mini-Governments, 5 RUTGERS J. L. & PUB. POL'Y 729 (2008).

24. Gated communities-and community associations generally-derive their power and
authority from the hallmark and legal embodiment of private property ownership: the deed. The
various covenants and restrictions attached to the deed impose a set of rules on those who choose
to purchase property within the community association. These rules and the promise of their
enforcement are firmly rooted in the common law of property and contract. See supra note 1.

25. It might be argued that a community association is properly viewed as a group of like-
minded homeowners that have come together to manage their jointly held property, to govern
themselves through an elected board of directors and a system of rules, and generally to share their
common interests and values. As such, such an association might appear to be the type of
organization that is entitled to a high degree of protection from government interference by virtue
of the constitutionally guaranteed freedom of association. See Boy Scouts of Am. v. Dale, 530
U.S. 640, 656 (2000) (holding that the Boy Scouts' freedom of association was violated by a state
law requiring the organization to admit a homosexual scoutmaster). But see Siegel, supra note 23,
at 548-50 (arguing that community associations should not be regarded as the type of organization
that is entitled to a high level of protection in connection with the exercise of associational rights).

26. To be precise, there is no constitutional basis to prohibit the formation of gated

communities. There might, however, exist a constitutional basis--either by virtue of the federal
constitution or certain state constitutions-to subject the actions taken by some gated communities
(or other private communities) to certain constitutional norms. See generally Siegel, supra note
23, at 471-561; see also Comm. for a Better Twin Rivers v. Twin Rivers Homeowners Ass'n, 929
A.2d 1060, 1060 (N.J. 2006) (holding that, under certain circumstances, the "residents of a
homeowners association may ... seek constitutional redress [under the New Jersey Constitution]
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said of legislative efforts to prohibit the formation of gated communities. It
would appear extremely unlikely that the popular will to impose a legal ban
on the establishment of gated communities will develop in the foreseeable
future.27

Gated communities are here to stay. As a result, many people perceive
value and security in controlling public access to the streets surrounding

28their homes. So the dire warnings of legal academics and social scientists
likely will go unheeded.

Although this new form of community development will continue to
expand, it need not-and should not--expand at taxpayer expense. Nor
should government, through its land-use or tax policies, actively encourage,
or at times even require, the establishment of gated communities. Stated
differently, an important distinction exists between an individual's right to
establish and live in a gated community and the proper role of government
in establishing a gated community and in assisting in the operation of this
form of community. That crucial distinction and its policy implications are
the subject of this Article.

I. PUBLIC POLICIES TO REMOVE INCENTIVES TO ESTABLISH
NEW GATED COMMUNITIES AND TO DISCOURAGE (BUT NOT

PROHIBIT) NEW GATED COMMUNITIES

A. ENACT LEGISLATION THAT CURTAILS MUNICIPAL AUTHORITY TO

ARBITRARILY IMPOSE "PUBLIC SERVICE EXACTIONS," THAT IS,

MUNICIPAL POLICY THAT REQUIRES PRIVATE DEVELOPERS-AS A
CONDITION OF LAND-USE APPROVAL-TO OPERATE AND MAINTAIN

against a governing association that unreasonably infringes their free speech rights"); Laguna
Publ'g Co. v. Golden Rain Found., 182 Cal. Rptr. 813, 813 (Ct. App. 1982) (holding that a
community association is not a state actor for federal constitutional purposes but is a state actor
under the California constitution), rev'd on other grounds, Katzberg v. Regents of Univ. of Cal.,
58 P.3d 339 (Cal. 2002).

27. At least one commentator has argued that if a municipality were to have the political will
to enact a complete ban on the establishment of all new gated communities, such a complete ban
would likely survive a legal challenge. See Richard Damstra, Don't Fence Us Out: The Municipal
Power to Ban Gated Communities and the Federal Takings Clause, 35 VAL. U. L. REV. 525, 527
(2001) (arguing that "a ban on new gated communities falls within the legitimate police power of
local governments, and that such a ban would withstand a constitutional challenge based on
takings law"). Although a municipal ban on new gated communities might well be enforceable as
a matter of state law and as a matter of federal constitutional law, there would appear to be little
political will at the state or municipal level to implement such an outright ban. Damstra is careful
to qualify the scope of his argument. He cautions, for example, that a municipality that required
the removal of gates from an existing community (thereby effectively opening up the community
to public access) likely would be required to pay compensation to the community under the
Takings Clause of the Fifth Amendment of the U.S. Constitution. Id. at 559, n.197.

28. LOW, supra note 5, at 230-32.
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2009] The Public Interest and Private Gated Communities 815

TRADITIONALLY MUNICIPAL SERVICES ON PRIVATE STREETS BY WAY OF

A COMMUNITY ASSOCIATION. IN PARTICULAR, LEGISLATION SHOULD

BE ADOPTED THAT: (1) REQUIRES MUNICIPALITIES TO ACCEPT

DEDICATION OF PRIVATE STREETS IN NEW SUBDIVISIONS, PROVIDED

THAT THE STREETS ARE CONSTRUCTED TO MUNICIPAL STANDARDS; OR

(2) IN THE ALTERNATIVE, CIRCUMSCRIBES MUNICIPAL AUTHORITY TO

ARBITRARILY REFUSE TO ACCEPT DEDICATION OF STREETS IN NEW

SUBDIVISIONS

In a prior article, I examined evidence that suggests that the continued
proliferation of community associations is, to a considerable extent, the
direct product of conscious and deliberate government policy aimed at load-
shedding municipal functions and services onto newly created private

29
communities. I referred to this phenomenon as a "public service
exaction," which I defined as a policy of local government that requires
subdivision developers, as a condition of land-use approval, to establish a
community association as the mechanism to carry out functions and
services that traditionally were the responsibility of the municipality itself.30

I concluded that, as a consequence of the municipal imposition of public
service exactions, the privatization of new communities is occurring even
when the market would not otherwise have "chosen" the privatization of
traditionally municipal services or even the establishment of a private
community in the first place.

As I describe below, local governments' widespread use of public
service exactions has led directly to circumstances whereby developers are
not only compelled to construct private communities but also are strongly
induced to construct gates and walls surrounding those private
communities. In effect, developers who are forced to economically secede
from the public realm are often induced by the economic realities of
compelled privatization to physically secede from the public realm. This
unacceptable policy outcome requires that government reconsider and
reform the widespread practice of public service exactions.

29. See Steven Siegel, The Public Role in Establishing Private Residential Communities:

Towards a New Formulation of Local Government Land Use Policies That Eliminate the Legal
Requirements to Privatize New Communities in the United States, 38 URB. LAW. 859, 873-98
(2006) [hereinafter The Public Role]. This article addressed the symbiotic relationship of
municipalities and community associations generally. The present Article-particularly Point I-
is substantially adopted from my earlier article, but focuses more narrowly on the relationship of
municipalities and the subset of community associations that are gated.

30. The Public Role, supra note 29, at 861. It is important to distinguish public service
exactions from "traditional" exactions. The latter take the form of compelled dedication of land
and/or a requirement that a developer construct subdivision infrastructure and, upon completion of
construction, turn over the infrastructure to the municipality. See infra note 49 and accompanying

text.
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1. AN OVERVIEW OF PUBLIC SERVICE EXACTIONS

As noted in my prior article, evidence abounds that the municipal
imposition of public service exactions is a pervasive phenomenon,
especially in the fast growing metropolitan areas in the South and the
West.31  For example, many municipal land-use ordinances expressly
require the establishment of community associations as a condition of land-

32
use approval. The following municipal code provisions are illustrative.

In Texas, the City of Dallas Development Code provides:

Prior to final plat approval, the owners of the Property must execute an
instrument creating a homeowners' association for the maintenance of
common areas, screening walls, landscape areas (including perimeter
landscape areas), private streets, courts or plazas, and for other
functions. This instrument must be approved as to form by the city
attorney, approved by the city plan commission and filed in the Dallas
County Deed Records. (Ord. No. 22648; 25359; 25508).33

In New Jersey, the Township of Jackson Zoning Code requires the
creation of a homeowners association in all residential developments in
areas zoned as Planned Unit Development (PUD) districts, multifamily
housing districts and "planned retirement communities" districts.34 The
homeowners' association is responsible for maintenance of common
property, solid waste disposal and "the replacement and repair of all private
utilities, street lighting, sidewalks, landscaping, common open space and
recreation facilities and equipment., 35

Even when municipal exaction policy is not codified, the result is
often the same. Municipalities simply can decide, on an informal basis, that
a developer must establish a homeowners' association as a condition of
land-use approval. Developers have no choice but to acquiesce if they wish
to obtain the necessary municipal approvals. 36

Some residential developers have gone on the record and spoken quite
candidly of certain municipalities' informal practices to require the
establishment of a community association as a condition of land-use

31. The Public Role, supra note 29, at 889-98.
32. Id. at 889-95.
33. DALLAS, Tx., DEVELOPMENT CODE § 51P-167.119 (2007), available at

http://www.dallascityattomey.com/51P/Articles%2OSupp%207/Article%20167.pdf.
34. JACKSON, N.J., ZONING CODE ch. 109, art. IV, §§ 109-46J, -48L, -49N (2006).
35. Id. § 109-46J(2).
36. The Public Role, supra note 29, at 895-98.
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approval.37 For instance, a prominent developer based in the fast-growing
Phoenix area was asked about his personal knowledge of formal and
informal municipal requirements. In response, he stated: "[C]ities
throughout the metro Phoenix area generally require [homeowners
associations]. [T]he builder is really not given much of a choice., 38

Similarly, an executive of the Orange County Chapter of a California
homebuilders association observed that, "'in California specifically,' the
establishment of a community association generally operates as a form of
municipal 'exaction' against new home development. 3 9  Attributing this
practice to the enactment of California's Proposition 13 in 1978-the ballot
initiative that sharply limited the ability of the State's local government to
rely on the property tax as a revenue source-she added that Proposition 13
"was the beginning of the end of local government provision of municipal
services. 4°

The policy of privatizing new communities continues to be embraced
by some free-market advocates. 4' Yet, when privatization is actually
compelled by government, the first principle of free-market economics is
violated: i.e., a presumption of noninterference by government in the
private marketplace. Indeed, it is difficult to conceive of a more heavy-
handed public interference in the private marketplace than a government
rule that mandates a highly particularized form or template on new
community development-the community association-and then precludes,
without public discussion or judicial review, alternate forms of community
development that previously were available and that, until recently, were
the dominant forms of suburban community development in the United

37. See The Public Role, supra note 29, at 895-98.

38. Id. at 895-96 (quoting Unpublished Written Statement of Larry Kush, President,
Montevina Estate Homes, Scottsdale, Arizona (May 22, 2006) (on file with author)).

39. The Public Role, supra note 29, at 897 (quoting Unpublished Written Statement of

Kristine Thalman, Chief Executive Officer, Building Industry Association of Orange County,

Irvine, California (May 22, 2006) [hereinafter Thalman Statement] (on file with author)).

40. Id. (quoting Thalman Statement, supra note 30).

41. See, e.g., Laura T. Rahe, The Right to Exclude: Preserving the Autonomy of the

Homeowners' Association, 34 URB. LAW. 521, 552 (2002) (arguing that the homeowners
association is properly viewed as "the product of individual [consumer] choices"); Robert H.

Nelson, Privatizing the Neighborhood: A Proposal to Replace Zoning with Private Collective
Property Rights in Existing Neighborhoods, 7 GEO. MASON L. REV. 827, 828 (1999) (opining that
"economic forces ... made private neighborhood associations the choice for millions of people

for their residential property"); U.S. ADVISORY COMM'N, supra note 1, at 2 (noting that "strong
proponents of [community associations] argue that these organizations provide a vehicle for

greater consumer choices"); Uriel Reichman, Residential Private Governments: An Introductory
Survey, 43 U. Ciii. L. REV. 253, 255-56 (1976) (opining that community associations are "of a
private nature" because they are "based on private initiative, private money, private property and

private law concepts").



Loyola Law Review

States.42

2. THE RELATIONSHIP BETWEEN THE WIDESPREAD MUNICIPAL
IMPOSITION OF PUBLIC SERVICE EXACTIONS AND THE CONTINUING
GROWTH IN THE NUMBER OF GATED COMMUNITIES

Public service exactions do not literally require the establishment of
gated communities by operation of law. Public service exactions merely
require the establishment of association-operated private subdivisions, and
such communities may be either gated or non-gated. 43 Although in the
absence of empirical research it is impossible to establish the precise extent
of the relationship between public service exactions and gated communities,
one can nevertheless readily infer, based on economics and market forces,
that there exists a strong correlation between these factors.

The subdivision developer's decision to physically secede from the
municipality follows logically from the municipality's economic decision to
deny the developer-and future homeowners-the benefit of traditional
municipal services such as street maintenance, snow removal and curbside
refuse collection. By requiring the establishment of private communities-
and in particular private communities delivering services traditionally
delivered by the municipality-government policy may be said to provide a
strong incentive for the developer of a private community to take the extra
step of erecting gates and guardhouses. After all, if the community is itself
required to "secede," in significant ways, from the municipal service-
provider, then there is a certain superficial logic-and marketing
rationale-to complete the "succession" by way of the erection of physical
barriers.

Moreover, the barriers-in a very real sense-provide "value" that
may be perceived as offsetting the loss of value arising from the double-
taxation of community-association residents for services that are provided
"free" by the municipality to municipal residents who do not reside in
association-related housing. The latter residents cannot erect barriers on
their streets unless they give up their right to various taxpayer-funded
municipal services. The developer of a provisionally non-gated private
community, having given up its right to such services, is in a position to
erect barriers and may feel compelled to do so as a way of turning a net
economic liability (i.e., double taxation) to future residents into a perceived
net asset.

42. The Public Role, supra note 29, at 873-87.

43. Id. at 909.
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3. TOWARD THE REFORM OF PUBLIC SERVICE EXACTIONS: REVIVAL
AND REINSTATEMENT OF THE LAW OF PUBLIC DEDICATION OF

STREETS AND OTHER INFRASTRUCTURE

Traditional urban areas are a crazy-quilt mixture of public and private
land. By contrast, gated communities consist of private land only, including
land under streets and common areas. At bottom, what distinguishes gated
communities from traditional communities is the nearly complete
withdrawal of the public commonweal, including, perhaps most
importantly, public interests and concerns that arise from the existence of
public land. The public land component of traditional communities, its
genesis, and its continued role in community-building are thus of critical
importance in formulating public policy with respect to the establishment
and regulation of gated communities.

The public land component of traditional urban areas-public streets
and parks-typically comes into being through the law of dedication, which

44is a species of land transfer in existence for centuries. Dedication is a
mechanism whereby a landowner/developer of a new residential
subdivision "offers" up its property to the municipality and the municipality
"accepts" the offer.45

Intrinsic to the doctrine of dedication is that the conveyance of
property is gratuitous, and both the offer and acceptance are voluntary.46 In
other words: neither the property owner need offer the land to the
government, nor the government need accept the offer.4 ' Importantly, this
form of traditional dedication is quite different from a municipal "exaction"
of land-sometimes referred to as a mandatory dedication-wherein the
municipality requires landowners to "dedicate" streets and public facilities

48as a condition of subdivision approval. We are concerned here

44. See, e.g., Mayor of New Orleans v. United States, 35 U.S. (10 Pet.) 662, 712 (1836)
(describing dedication as "a well-established principle of the common law... sanctioned by the
experience of the ages"); 2 WILLIAM BLACKSTONE, COMMENTARIES *33 (1768) (describing
dedication as "arising from natural property... or necessity").

45. "A definite intention to dedicate on the part of the land owner and an acceptance by the
public are essential elements of common law dedication." Parish of Jefferson v. Doody, 167 So.
2d 489, 492 (La. Ct. App. 1964). Note, however, that neither the offer nor the acceptance need be
"formally expressed, but both must be sufficiently clear so as to exclude any rational hypothesis
other than that of dedication." ANTIEAU ON LOCAL GOVERNMENT LAW § 24.12 (Sandra M.
Stevenson, ed., 2d ed. 2005).

46. The following treatises provide a useful overview of the law of dedication: E.C. YOKLEY,
LAW OF SUBDIVISIONS §§ 30-36 (2d ed. 1981); EUGENE MCQUILLIN, THE LAW OF MUNICIPAL
CORPORATIONS §§ 33.01-33.80 (3d ed. 2000); 77 AM. JUR. 3D Proof of Facts § 1 (2004), 26
C.J.S. Dedication §§ 1-45 (2001) (rev. 2005).

47. See sources cited supra note 46.

48. Recognizing the inherently coercive nature of mandatory dedication, the Supreme Court,
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exclusively with voluntary dedication, its historical role and its present
widespread repudiation by municipalities in contemporary land-planning.4

A threshold question with respect to a property owner's use of
dedication is this: In light of the gratuitous and voluntary nature of
traditional dedication, why would the profit-seeking owner of real property
ever wish to gift its property to the government? The answer is that a
property owner's dedication of property is a "gift" in only the narrowest
and most technical sense; no consideration is stated in the land transfer
itself. Viewed more broadly, the act of voluntary dedication constitutes
effectively a quidpro quo: The property owner transfers the necessary land
at no cost to the acquiring public entity, and in return is entitled to receive
the public provision of certain amenities and services ancillary to the
development and use of property.5 °

in 1987, held that, under the Fifth Amendment, mandatory dedications may constitute a "taking,"
just as surely as a taking would arise if the municipality had directly appropriated the exacted
property, without the property owner's consent and without payment of just compensation. See

generally Nollan v. Cal. Coastal Comm'n, 483 U.S. 825 (1987). In general, however, so long as
the mandatory dedication is "roughly proportiona[te]," both in nature and extent, to the "impact of
the proposed development" upon which the mandatory dedication is premised, the compelled
dedication is valid. Dolan v. City of Tigard, 512 U.S. 374, 391 (1994).

49. Although mandatory dedication (also known as a municipal exaction of land) continues to
play an important role in modem municipal subdivision and zoning law, the focus here is on a
municipal practice that may be fairly characterized as the inverse of a municipal policy of
mandatory dedication of land: i.e., the refusal of a municipality to accept voluntary dedication of
land.

Still another way of expressing this rather confusing typology in modem land-use law is to
use the terminology "traditional exaction" and "public service exaction." As noted in the text
above, a traditional exaction is a municipal policy that typically involves the compelled transfer of
land to the municipality as a condition of land-use approval, i.e., mandatory dedication. See supra
note 48 and accompanying text. By contrast, a "public service exaction" is a municipal policy that
requires subdivision developers, as a condition of land-use approval, to establish a community
association as the mechanism to carry out functions and services that traditionally were the
responsibility of the municipality itself. See supra note 30 and accompanying text. Stated
succinctly, a public service exaction amounts to a municipal policy of non-acceptance of a
potential voluntary dedication, whereas a traditional exaction is a municipal policy of compelled
dedication of land. Traditional exactions serve to reduce a municipality's capital costs by
requiring a developer to turn over land (with or without public improvements or infrastructure
already built by the developer) to the municipality without payment of consideration by the
municipality. Public service exactions serve to reduce a municipality's capital costs as well as a
municipality's operating costs, by the municipality's refusal to accept dedication and by the
municipality's requirement that the developer establish an entity-the community association-
that will maintain infrastructure that otherwise would be maintained by the municipality.

50. Although voluntary dedication is sometimes characterized as merely a "gratuitous"
transfer made by the dedicator, that characterization is true only in the strict sense that monetary
consideration is generally not received by the dedicator in exchange for the transfer of title (or the
imposition of a public easement) in respect of the dedicated lot. As made clear in the text above, a
voluntary dedication is seldom an act of public charity, but rather amounts to an in-kind exchange
of land for public access, municipal services, and enhanced property values.

[Vol. 55
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The common law of voluntary dedication reflects a fundamental
understanding embedded in the traditional development of private property:
that certain functions and services incident to the development and use of
private property were public functions and services to be furnished by a
public entity.5' For example, public access to an individual subdivided lot
was part of the traditional understanding, and for this a public road was
necessary. From the public road arose other public functions and services
ancillary to the road, such as utilities, curbside trash pick-up and public
police patrols of the street. Later, other neighborhood-related public
amenities became the subject of dedication, such as public parks and

52schools. To obtain the benefit of these public functions and services, a
property owner dedicates a portion of his or her property for these public
purposes.

The prevailing rule of voluntary dedication in most states is that
municipal "acceptance" of a landowner's particular offer to dedicate is a
condition precedent to completing the act of dedication, either b' virtue of
an express statute or by operation of the common law. Thus,
municipalities are given discretion to accept or not to accept dedication.
The rationale underlying this principle is that

the place offered to be dedicated may be one in which, because of
location or other reasons would be a burden rather than a benefit to the
municipality or else the benefits would be slight in comparison to the
burden. In such a case, the imposition of liability on the municipality
without its consent is apparently unjust.

5 4

Against this backdrop, public service exactions-municipal policy
that categorically refuses dedication and instead requires private developers,
as a condition of land-use approval, to operate and maintain public services
on private streets by way of a community association-amounts to a
repudiation of the traditional law of dedication. This is so because a
municipality's discretion to accept or reject dedication on an individualized
basis is qualitatively different from a blanket municipal policy to
categorically refuse dedication for all new subdivisions, whether by
ordinance or otherwise. Thus, public service exactions are arguably

51. See Friends of the Trails v. Blasius, 93 Cal. Rptr. 2d 193, 199 (Ct. App. 2000) (observing
that "American courts have freely applied th[e] common law doctrine [of dedication] not only to
streets, parks, squares and commons, but to other places subject to public use").

52. See, e.g., City of Cincinnati v. Lessee of White, 31 U.S. (Pet.) 431, 438 (1832) (holding
that dedication of a common area rests on the same principle as the public's right to use streets);
Seaway Co. v. Attorney Gen., 375 S.W.2d 923, 935 (Tex. Ct. App. 1964) (finding that a beach
had been dedicated to the public).

53. See sources cited supra note 46.
54. McQUILLIN, supra note 46, at § 33.45.
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inconsistent with the long established law of dedication, and, in particular
states, may constitute an ultra vires assertion of municipal power under
existing state law.

The residual power of a municipality to refuse to accept dedication is
properly understood as a reasonable power to be exercised when the facility
offered for dedication was not truly "public." For example, a municipality
might refuse to accept a roadway for dedication when the roadway is more
in the nature of a driveway than a public street. 5 Moreover, an offer of
dedication might be properly refused when the facility is not built in
conformance with reasonable design or construction standards that the
municipality imposes on itself when the municipality constructs the

56facility. Plainly, a municipality retains discretion to refuse dedication of a
facility if either the design or the construction of the facility is substandard.

But a municipality's particularized discretion to refuse dedication in
certain circumstances is qualitatively different from a municipality's
categorical refusal to accept dedication in new subdivisions. In the first
case, the municipal decision to refuse dedication is based on endogenous
considerations: the decision arises from a condition on the land itself. In
the second case, the decision is instead based on a generalized policy of

57cost-shedding. This exercise of discretion is not proper; rather, it is a
repudiation of municipal responsibility to perform core public-service
functions in new subdivisions, a repudiation that is especially unjust and
contrary to the public interest when the municipality is performing those
very same functions in other areas within its territorial limits.

4. THE REFORM OF PUBLIC SERVICE EXACTIONS: ENACTMENT OF
LEGISLATION THAT (1) REQUIRES MUNICIPALITIES TO ACCEPT
DEDICATION OF PRIVATE STREETS IN NEW SUBDIVISIONS, PROVIDED

THAT THE STREETS ARE CONSTRUCTED TO MUNICIPAL STANDARDS;

OR (2) IN THE ALTERNATIVE, CIRCUMSCRIBES MUNICIPAL
AUTHORITY TO ARBITRARILY REFUSE TO ACCEPT DEDICATION OF

STREETS IN NEW SUBDIVISIONS.

What is needed is legislative reform that would place reasonable

55. See, e.g., Grabnic v. Doskocil, No. 2002-P-01 16, 2005 WL 1383967, at *5 (Oh. June 10,
2005) (noting that dedication of driveway would "no[t] ... make[lsense," in view of the fact that
driveway "would be a dead end road leading to a single street address" and "would be nothing
more than a private drive maintained at the municipality's expense").

56. See GREGORY LOGHINI & DAVID MOSENA, HOMEOWNERS ASSOCIATIONS: PROBLEMS

AND REMEDIES, AMERICAN PLANNING ASSOCIATION ADVISORY SERVICE REPORT #337, at 9
(1978) (noting that "[miost cities will not accept for dedication any [private] facilities that were
not built to public [design and construction] standards").

57. See supra notes 32-40 and accompanying text.
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controls on the unfettered discretion of municipalities to impose public
service exactions. Quite simply, the legislation would make clear that
municipalities generally must accept dedication of traditional public
facilities-streets, sewage treatment plants, drainage facilities, certain forms
of substantial community open space and the like-unless the municipality
can show that such facilities are distinctly private in character. The statute
would place the burden on the municipality to establish that the proposed
dedication is not in the public interest, for example, when a roadway offered
for dedication is not built to generally accepted design or construction
standards or when the roadway is more in the nature of a private driveway
or parking lot rather than a thoroughfare.

Of course, the foregoing presumption in favor of dedication of streets
and other similar infrastructure assumes that the landowner is, in the first
instance, offering the facilities for dedication. Voluntary dedication requires
an offer as well as an acceptance. 58 The proposed legislation places no new
obligation on the landowner to offer a facility for dedication. Relatedly,
recall that under existing law and subject to constitutional and statutory
limitations, a municipality may impose exactions, including mandatory
dedication.59 The proposed legislation would not alter the law of mandatory
dedication.

Municipalities derive a substantial amount of their land-use regulatory
power from the vast discretion accorded them in certain land-use decision-
making, including, for example, the review and approval of planned unit
development applications and variances.60 Legislation should clarify that,
when a municipality and a developer enter into a "development agreement"
in connection with the discretionary approval process whereby the
developer must waive the right to dedicate streets, sewers or open spaces,
the supposed "waiver" should not necessarily end the judicial inquiry, in
light of the municipality's vastly superior bargaining position. In other
words, municipalities should not be permitted to nullify the law of
dedication or the aforementioned presumption in favor of dedication I have
proposed under the guise of a "waiver" in a development agreement entered
into between the municipality and the developer. Otherwise, the
aforementioned presumption, as a practical matter, would be illusory.

Legislation also should up-end the status quo whereby municipalities
often allow developers to build streets and sewers to lower design and

58. See supra notes 45-46 and accompanying text.

59. See supra notes 48-49 and accompanying text.

60. See Patrick J. Rohan, Home Owner Associations and Planned Unit Developments-Law
and Practice Forms, 6.3 Homeowner Assocs & Planned Unit Developments (MB) § 3.0 2 (3)(a)
(2009).
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construction standards than comparable infrastructure deemed eligible for
dedication. 6  This circumstance plainly provides a perverse incentive for
the developer not to dedicate facilities that it might otherwise prefer to
dedicate, because the developer stands to save substantial construction costs
if it builds to the lower standards, then, in lieu of dedication, turns over the
completed facility to a newly created community association.62

True, the developer's lower construction cost might well be passed
onto the future homeowners, thereby moderating house prices in the new
subdivision. But, for a number of reasons, the "savings" represent a false
economy to the future homeowners. First, the "savings" ensures that the
homeowners will be saddled with the direct cost of operating and
maintaining the infrastructure, a cost that the homeowners would not have
had to directly bear (to the exclusion of all the other municipal taxpayers) if
the infrastructure had been dedicated to the municipality. Second, the
"savings" ensures that if the homeowners, at some future time, were to
attempt to seek dedication of the private infrastructure in order to relieve
themselves of the maintenance burden, the municipality unquestionably
would refuse to accept dedication on the ground that the substandard design
or construction standard, by itself, precludes acceptance of dedication.63

For these reasons, legislation should preclude municipalities from
permitting developers to build streets and sewers to lower design and
construction standards than comparable infrastructure deemed eligible for
dedication. This legislative reform removes the "false economy" that

61. "Flexibility in design standards [of subdivision infrastructure], although allowing local
governments bargaining power, has lead, in many cases, to design and construction deficiencies in
some of the private facilities owned and operated by [community associations] .... The reason
these facilities did not have to meet public standards is because the facilities remain private."
LOGHINI & MOSENA, supra note 56, at 3 (emphasis added).

62. At least one commentator has characterized local governments' two-tiered construction
standards for public streets and private streets as more than merely an incentive to privatize the
streets. James Dowden states: "Local governments which are not willing to relax their design and
construction standards for streets and roads, but which permit lesser standards for private roads,
literally force the developer of a cluster development to rely on a homeowners' association."
JAMES C. DOWDEN, RESIDENTIAL COMMUNITY ASSOCIATIONS: A GUIDE FOR PUBLIC OFFICIALS

11 (Urban Land Inst. June 1980) (emphasis added).

63. See LOGH1NI & MOSENA, supra note 56, at 9 (noting that "[tihe most serious barrier to
[municipal acceptance] of public dedication [of private facilities owned by community
associations] is that the facilities are often not built to public standards," and further, that "[t]he
problem is that many [community associations] cannot afford to bring the facilities up to public
standards"); Rohan, supra note 60, at § 12.02(2) (observing that many community associations are
placed in a difficult financial position by reason of a developer's decision to build private roads to
lower design or construction standards, thereby greatly complicating and making more expensive
any future efforts by the community association to gain municipal acceptance of dedication of the
private roads).
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induces developers to establish community associations (when they might
not otherwise) and saddles future homeowners with operating and
maintenance expenses that they need not directly and exclusively bear.

At the very least, this aspect of the legislation serves to further "level
the playing field" with respect to the critical decision by a developer of
whether to establish a community association in connection with a new
subdivision development. Even in circumstances in which the developer
has elected to establish a community association purely as a response to
market forces, this aspect of the legislation serves to "level the playing
field" with respect to the proper scope of operating authority and
maintenance responsibility of the association.

Essentially, the aim is to make a developer's decision of whether to
establish a community association (and, again, the related decision,
assuming a community association were to be established, of the scope of
operating responsibility of the association) a decision deriving simply from
the demands of the housing marketplace, and not primarily (or even
exclusively) from the perceived fiscal interests of the municipality as
implemented through its plenary land-use powers. In this sense, the
policies do not contemplate a new program of heavy-handed government
intervention. On the contrary, the policies seek to reduce the role of the
municipality in making critical decisions at the inception of new
subdivision development that will shape the course of the new community
for decades to come.

As previously mentioned, what plainly distinguishes gated
communities from traditional communities is the nearly complete
withdrawal of the public commonweal, including-perhaps most
importantly-public interests and concerns that arise from the existence of
public land.64 It is one thing if the withdrawal of the public commonweal
were solely the result of market forces and consumer preferences; it is quite
another thing if it is the public sector itself that is the driving force behind
that withdrawal.

Unfortunately, the evidence is overwhelming that the municipal
imposition of public service exactions is the direct product of conscious and
deliberate government policy aimed at load-shedding municipal functions•. 65

and services onto newly created private communities. Furthermore, local
governments' widespread use of public service exactions has led directly to

64. See supra Part I.A.3.

65. See supra notes 29-42 and accompanying text.
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circumstances whereby developers are not only compelled to construct
private communities but also are strongly induced to construct gates and

66walls surrounding those private communities. As noted above, developers
who are forced to economically secede from the public realm are often
induced by the economic realities of compelled privatization to physically
secede from the public realm.67

This unacceptable policy outcome requires that government reconsider
and reform the widespread practice of public service exactions. Legislation
is required that would restore the public land component of traditional
communities to its rightful place in modem community-building.

B. IF STATE OR MUNICIPAL POLICIES ARE IN EFFECT THAT PERMIT USE
OF TAX DOLLARS TO MAINTAIN PRIVATE STREETS IN COMMUNITY

ASSOCIATIONS OR THAT PROVIDE FOR CERTAIN SERVICES ON PRIVATE
STREETS IN COMMUNITY ASSOCIATIONS THAT ARE TYPICALLY

PROVIDED ON PUBLIC STREETS (I.E., REFUSE COLLECTION): ENACT
LEGISLATION THAT MAKES CLEAR THAT SUCH EXPENDITURE OF

TAXPAYER FUNDS ARE LIMITED TO NEW COMMUNITY ASSOCIATIONS

THAT ARE NON-GA TED.

Those who live in most community associations, including gated
communities, are often subject to "double taxation," in that the residents
pay fees to their association for the provision of certain services, such as
refuse collection or street maintenance, that residents elsewhere in the
municipality may receive from the municipality itself without additional
charge beyond the payment of basic real estate taxes. 68 At the same time,
association residents are generally assessed real estate taxes without regard
to the fact that the municipality is providing fewer services to these
residents than are being provided to non-association residents elsewhere in
the municipality. 69 As previously discussed, some or all of this tax disparity
can be cured-if the association residents so desire-by municipal takeover
of the association's infrastructure and the resulting municipal assumption of
services to association residents.7°

66. See supra note 43 and accompanying text.
67. See id.
68. See generally Robert H. Nelson, The Puzzle of Local Double Taxation: Why do Private

Community Associations Exist, 13 INDEP. REV. 345, 345-65 (2009); David L. Callies & Adrienne
I Suarez, Privatization and the Providing of Public Facilities through Private Means, 21 J.L. &
POL. 477, 492-503 (2005).

69. Nelson, supra note 68, at 346.
70. See supra note 62 and accompanying text.
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Some jurisdictions redress the inequity of double-taxation by offering
an option other than municipal takeover of private infrastructure: i.e.,
taxpayer financing of the cost of providing services on private streets,
including gated streets. For example, New Jersey statutorily requires all of
its municipalities to furnish certain municipal services in private
communities or, alternatively, to reimburse the communities for the value

71of these services. Covered services include refuse collection, snow
72removal, and street lighting.

Notably, New Jersey's statute requires that taxpayer money subsidize• -. 73

the operation of gated (as well as non-gated) communities. The cost of
this subsidy is not reported and cannot be estimated, because New Jersey
state government does not collect any data with respect to the aggregate
level of public funds that are appropriated for the support of internal
operations of gated (or non-gated) communities.74

Although no other state has yet followed New Jersey's lead in
imposing the association-funding mandate on a statewide basis,75 certain
local governments-such as Houston, Kansas City, and Montgomery
County, Maryland-are reported to have adopted similar measures in which
direct government aid, tax credits, or both, are provided to community
associations in recognition of their role in providing quasi-governmental
services to their residents.76 However, because there is no central
clearinghouse of information concerning tax and service policies
administered at the local level, it is presently not possible to estimate with
any reasonable degree of certainty the extent of (1) direct municipal service
provision on private streets in community associations (gated as well as
non-gated) and (2) property tax adjustments or credits given to community
associations or their residents in recognition of the quasi-governmental
services provided by community associations.

One thing is certain: as the number of community associations
continues to grow, the political pressure at the state and local levels to

71. See N.J. STAT. ANN. §§ 40:67-23.2 to 23.8 (West 2008).

72. Id. § 40:67-23.3.

73. See id.
74. When New Jersey's statute was enacted in 1990, it was estimated that the annual cost to all

New Jersey municipalities of complying with the state mandate was $62 million. See SENATE
REVENUE, FINANCE AND APPROPRIATIONS COMMITTEE STATEMENT, No. 2869-L. 1989, c. 299,
reprinted in N.J. SAT. ANN. § 40:67-23.2 (West 2008).

75. Unpublished Written Statement of Marc Pfeiffer, Deputy Director, New Jersey Division of
Local Government Services (December 31, 2008) (on file with author).

76. See EVAN MCKENZIE, PRIVATOPIA: HOMEOWNERS ASSOCIATIONS AND THE RISE OF
RESIDENTIAL PRIVATE GOVERNMENT 195 (Yale Univ. Press 1994); Callies & Suarez, supra note
68, at 502-03; Kennedy, supra note 8, at 774; U.S. ADVISORY COMM'N, supra note 1, at 12-14.
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eliminate the "double taxation" issue will continue to mount.77

Consequently, property tax adjustments or direct municipal service
provisions to private streets will become ever more common.

Irrespective of the merits of generally providing taxpayer funds for
services in private communities, present and future taxpayer-funded
programs must target those funds only to those private communities that
permit public access to their private streets: that is, non-gated communities.
This will accomplish several salutary purposes.

First, public funds and public access properly go hand-in-hand. Few
would argue that public funds should be expended to maintain the hallways
of a condominium apartment tower; by the same token, public funds should
not be expended on the gated streets of a private community. Limiting the
expenditure of public funds to property that is freely open to the public is
consistent with public policy and the tradition that public streets and parks
are maintained by public funds, and private streets and parks are the
exclusive responsibility of the private landowner.

Second, the logic of secessionism itself requires that the "movement"
not be subsidized with taxpayer funds. Essentially, developers and owners
of gated communities should not be permitted to opt-out of the public
realm, but, at the same time, insist that their communities receive the public
benefits of general taxpayer financing. Secession, on its own terms,
requires that taxpayer funds not be permitted to pass through the "gate."

Third, a policy limiting the expenditures of public funds to non-gated
communities sends a powerful message that the "secessionist mentality" is
antithetical to the public interest. At stake here are no less than the values
underlying the First and Fourth Amendments-i.e., the community street as

77. MCKENZIE, supra note 76, at 192-97 (discussing the growing political power of
community-association constituency and the political potency of the "double taxation" issue).

The Community Associations Institute (CAI), the leading industry trade association,
advocates the following policies with respect to local taxation and public services for community
associations:

The provision of public services to homeowners in community associations should be equal
to services provided to all other homeowners. Otherwise, (a) public service providers should
compensate community association homeowners for the cost of services not provided or, (b)
Congress and the state legislatures should permit homeowners to deduct that portion of their
community association assessments properly attributable to the association's performance of
public functions, or to receive a credit equal to that amount.

CoMMuNITY AsSOCIATIONS INSTITUTE, PUBLIC POLIcIEs 52 (2008), available at

http://www.caisecure.net/public-policies.pdf. The membership of CAI includes not just common-
interest homeowners and associations, but also managers, attorneys and contractors with an
interest in community associations. See Community Actions Institute, Member Benefits,
http://www.caionline.org/aboutfbenefits (last visited Feb. 4, 2010). CAI has proven to be a highly
effective lobbyist in many state legislatures. MCKENZIE, supra note 76, at 106-20.
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an open public forum and the right to be free of unreasonable searches.78 In
a strict constitutional sense, these values apply only to actions taken directly
by "state actors., 79  But sound public policy often tends toward the
principle-as it most assuredly does here-that the state should not
promote indirectly what it cannot do directly.

Fourth, a policy limiting the expenditures of public funds to non-gated
communities will make clear that a community's (or a developer's) decision
to "secede" from the public weal carries a definite cost, and thereby will
send the proper price signal to the marketplace. By placing a defmite price
tag on the decision to secede from the body politic, the policy will
hopefully influence the primary conduct of both developers and
homeowners.

II. PUBLIC POLICIES TO ENCOURAGE THE ELIMINATION OF
GATES IN EXISTING PRIVATE COMMUNITIES

The preceding section proposed public policies to remove incentives
to establish new gated communities and to discourage (but not prohibit)
new gated communities. This section proposes corollary public policies
that encourage the elimination of gates in existing private communities.

Importantly, the aim here is not to require the de-privatization of
existing private residential communities-an undesirable, as well as
potentially unconstitutional, undertaking. 8 Rather, the recommendations
offered herein are aimed at facilitating the public takeover of existing
public-service exactions when such takeover is desired by community-
association residents as a means to reduce homeowner fees or to alleviate
financial distress of the community association. An integral part of the
transaction would be the elimination of the gates in return for the municipal
takeover of infrastructure.

78. See supra notes 10-14 and accompanying text.

79. See supra notes 22-23 and accompanying text.

80. See supra notes 25-26 and accompanying text; see also Damstra, supra note 27, at 559
n. 197 (opining that a municipality that required the removal of gates from an existing community-
-thereby effectively opening up the community to public access-likely would be required to pay
compensation to the community under the Takings Clause of the Fifth Amendment of the U.S.
Constitution).
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A. ENACT LEGISLATION THAT PERMITS (OR, IN THE ALTERNATIVE,
REQUIRES) MUNICIPAL TAKEOVER OF STREETS AND CERTAIN OTHER

TRADITIONALLY PUBLIC INFRASTRUCTURE IN EXISTING GATED

COMMUNITIES, PROVIDED THAT: (1) THE RESIDENTS OF THE

COMMUNITY DESIRE THE TAKEOVER; (2) THE FACILITIES CONFORM TO
MUNICIPAL STANDARDS; AND (3) THE GATES ARE REMOVED FROM THE

STREETS

A frequent consequence of public-service exaction policy is a private
community-often a gated community-in which community residents are
required to operate and maintain private infrastructure without public
subsidy and to pay general real estate taxes without deduction or credit.
Stated differently, the private community is not entitled to receive the
standard market-basket of municipal services that the municipality provides
to residents outside of the private community. 8'

The apparent unfairness of double-taxation is not lost on residents of
community associations, their leaders, or elected officials seeking to

82cultivate themselves with this rapidly growing constituency. The chain of
causation from public-service exactions borne by community associations
to double-taxation to rapidly growing numbers of disaffected municipal
constituents in gated communities may lead, in the long run, to mounting
political pressure to subsidize gated communities with taxpayer funds for
the operation and maintenance of traditionally municipal infrastructure. If
this contingency were to occur, it would have serious social, economic, and
political consequences. It is bad enough that there is a widespread
movement to "secede" from the local body politic by way of the creation of
gated communities; it is considerably worse-for the preservation of our
democratic civil society, among other considerations-if that secession
were to become taxpayer-financed.

Public policy instead should be directed toward creating strong
financial incentives for existing gated communities to remove the gates as a
condition precedent to public takeover of street maintenance and certain
other traditionally public infrastructure. Consistent with this objective,
legislation should be enacted that permits municipal takeover of streets and
certain other traditionally public infrastructure in existing gated
communities, provided that: (1) the residents of the community desire the
takeover; (2) the facilities conform to municipal standards; and (3) the gates
are removed from the streets. 83

81. See Nelson, supra note 68, at 346; Callies & Suarez, supra note 68, at 492-503.
82. See supra note 77 and accompanying text.
83. In the alternative, legislation could be enacted that requires (rather than merely permits)

municipal takeover of streets and certain other traditionally public infiastructure in existing gated
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Alternatively, the public financial incentives for a gated community to
remove its gates could take the form of taxpayer subsidy of private streets
in the private (now non-gated) community in lieu of direct municipal
takeover of the community's streets. However, as explained below,
municipal takeovers of private streets are to be preferred over taxpayer
funding of streets that (although opened to the public) remain under private
ownership and control.

Taxpayer funding of private (but publicly accessible) streets has
drawbacks for both the municipality and the community association. As to
the municipality, the taxpaying authority would be required to fund the
maintenance of private property but perhaps without the economies of scale
that would prevail if the municipality were to provide the service itself.84

As to the community association, the taxpayer funding might come as
welcome fiscal relief, but it might come at the price of a partial loss of
autonomy that often occurs with the receipt of public funds: i.e., the need
for governmental oversight, inspections, and fiscal auditing often associated
with such a grant.85

In any event, a municipal takeover of the private street or other facility
by way of voluntary dedication would be the fairest way to provide the
association homeowners fiscal relief while protecting the interests of the
remaining taxpayers of the municipality, particularly when the local
government already provides the same services to other non-association
residences in the municipality. In this way, the association homeowners

communities, when the following three factors are present: (1) the residents of the community
desire the municipal takeover of the private facilities; (2) the facilities conform to municipal
standards; and (3) the gates are removed from the streets.

At least one state-New Jersey-has adopted by statute an analogous policy, although

New Jersey's policy differs from the above in that mandatory municipal takeover of private streets
applies to pre-existing non-gated communities as well as pre-existing gated communities. See
N.J. STAT. ANN. § 40:67-23.7 (West 2009) (providing that "[a] municipality shall be required to

accept for dedication for public use, by a qualified private community, any road or street within
the community that conforms to municipal specifications for public roads or streets").

84. If, on the other hand, the municipality were itself to furnish municipal services on the

association's property (i.e., street maintenance, snow removal, curbside trash collection), issues
might well arise concerning whether the association's streets were built to the requisite standards

that the municipality imposes upon its own public streets. Such standards typically pertain to
design and construction specifications deemed necessary for the safety of municipal vehicles.

85. It is even possible that a community association's entanglement with government arising

from its acceptance of taxpayer funds might-together with the fact that larger territorial
community associations are in some respects the functional equivalent of a municipality-trigger
a finding that the community association is a quasi-municipal entity or state actor under federal or
state constitutional law. See Siegel, supra note 23, at 524-29. Many, if not most, boards of
community associations probably would not view this as a favorable development, in that such a
judicial finding inevitably would subject the association board's decision-making to a more
stringent standard than is presently the case.
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and non-association homeowners will be placed in the same position vis-d-
vis the payment of municipal taxes and receipt of municipal services. Also,
both parties will gain the presumed efficiency of the economies of scale
resulting from the combined service delivery to both association and non-
association residents.86

B. ENACT LEGISLATION THAT WOULD AUTHORIZE STATES OR

MUNICIPALITIES TO MAKE LOW-INTEREST LOANS TO EXISTING GATED
COMMUNITY ASSOCIATIONS FOR THE PURPOSE OF UPGRADING STREETS

AND CERTAIN FACILITIES SO AS TO SATISFY MUNICIPAL STANDARDS AND

TO THEREBY MAKE POSSIBLE DEDICATION OF SUCH INFRASTRUCTURE
TO THE MUNICIPALITY AND THE REMOVAL OF THE GATES.

As earlier noted, municipalities often allow developers to build private
streets and other private infrastructure to lower design and construction
standards than comparable infrastructure deemed eligible for dedication.
This practice creates a perverse incentive for developers to reject the option
of dedicating these facilities so that the developer may save the incremental
construction cost associated with building the facilities to the higher
standard.87 Years later, when the successor community association begins
to explore the option of dedication, it typically discovers that the option of
dedication is absolutely foreclosed because the municipality will not accept,
and may be barred by state law from accepting, dedication of facilities that

88do not conform to the municipality's standards for its own facilities.
Thus, if the community association seriously pursued the option of
dedication, it will be faced as a threshold matter with the capital cost of
upgrading its facilities in order to satisfy the higher municipal standards.
Even if the community association were determined to pursue the option of
dedication and even if the municipality were prepared to accept dedication
of a facility that conformed to its own construction standards, the cost of
facility upgrading may present a difficult, or even insurmountable, obstacle

86. Some might object to this analysis because it would enlarge the "public sector." These
same objectors would no doubt also put forth the widely held view that the public sector is
inherently more inefficient than the private sector, thereby undercutting any possible cost
advantage that might be gained from the economies of scale of consolidating municipal and
association services under municipal control. But even if this view were to be correct, the view is
largely irrelevant to what is here being proposed. The mere fact that the services would be
consolidated under municipal control does not mean that the persons actually performing the
services would be government employees. It is quite typical, particularly in the Sunbelt (where
most community associations are situated), that municipal services, such as curbside refuse
collection, are contracted out by government to private companies. Indeed, it would not be
surprising if the same company that provided the service under contract to the community
association would, after municipal takeover, perform the service on behalf of the municipality.

87. See supra notes 61-63 and accompanying text.

88. See id.
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to accomplishing the objective.

These circumstances suggest that the various public policy
considerations discussed above would be well-served if states (or even
municipalities) enacted legislation establishing state or municipal funded
low-interest loan programs to permit eligible community associations to
upgrade private infrastructure prior to municipal takeover. The availability
of low-interest loan funds for eligible community associations would
remedy the problem of substandard association-owned facilities (caused in
part, in the first instance, by lax municipal standards) and thereby provide a
means to permit dedication of these facilities. 89 In light of the rising
political power of the association-based movement opposing "double
taxation," and the consequent political will for a political solution to the
problem of "double taxation," this policy response, for reasons argued
above, is preferable to direct taxpayer subsidy of community associations.

Also as discussed above, the low-interest loan funds would provide a
tangible incentive for gated communities to remove their gates, since such
removal would be a condition of eligibility for the funds. That incentive in
and of itself would serve a salutary public purpose.

C. IF STATE OR MUNICIPAL POLICIES ARE IN EFFECT THAT PERMIT USE

OF TAX DOLLARS TO MAINTAIN PRIVATE STREETS IN GATED

COMMUNITY ASSOCIATIONS OR THAT PROVIDE FOR CERTAIN SERVICES

ON PRIVATE STREETS IN GATED COMMUNITY ASSOCIATIONS THAT ARE

TYPICALLY PROVIDED ON PUBLIC STREETS (I.E., REFUSE COLLECTION),

THEN LEGISLATION SHOULD BE ENACTED THAT MAKES CLEAR THAT

SUCH EXPENDITURE OF TAXPAYER FUNDS ARE TO BE PHASED-OUT

UNLESS GATES ARE REMOVED BY A DATE CERTAIN AND THE STREETS

DEDICATED TO THE MUNICIPALITY

As noted, public policy should be directed toward creating strong
financial incentives for existing gated communities to remove the gates as a
condition precedent to taxpayer subsidy or public takeover of streets and
other traditionally municipal infrastructure. Thus, if state or municipal
policies presently are in effect that permit use of tax dollars to maintain or
provide services on private streets in gated community associations that are
typically provided on public streets, then legislation should be enacted that
makes clear that such expenditure of taxpayer funds are to be phased-out
unless gates are removed by a date certain and the streets dedicated to the

89. At least one municipality is reported to have adopted such a financing program. The City

of Gaithersberg, Maryland established a zero-interest loan program to finance the upgrade of
association-owned water and sewer systems so as to enable associations to satisfy municipal
standards for these systems prior to dedication. LOGHINI & MOSENA, supra note 56, at 9.



Loyola Law Review

municipality.

This measure could well prove to be politically difficult to implement,
since it will up-end the status quo and potentially cause great economic
hardship to residents of a private gated community. However, a gated
community always retains the option to maintain the status quo through an
agreement to remove the gates and turnover the streets and infrastructure to
the municipality. Furthermore, any elimination of municipal tax subsidy
properly (for middle or moderate-income gated communities) should be in
the form of a multi-year phase-out in order to mitigate economic hardship
on the residents of the community.

Moreover, many gated communities are extremely affluent, and may
well opt to retain the gates and forgo public subsidies in order to maintain
their privacy and exclusivity. That is their right. And if these communities
so choose to retain their gates, the municipality will gain substantial fiscal
benefits, in that it will no longer be required to provide tax subsidies or
street and infrastructure maintenance to these private communities.

CONCLUSION

As of 2007, about one in ten U.S. households-approximately ten
million-resided in gated communities. That figure represented a tripling
of such households in the ten-year period ending in 2007.90 Durin the
same period, the overall U.S. population grew by only eleven percent. I If
the present trend continues, by mid-century a substantial portion of the
United States population will live behind walls and guardhouses.

This trend carries with it disturbing implications for the future. For
example, gated communities-although considered creatures of private92

law 9-nevertheless may be said to strike at the core of certain policies and
values that are enshrined in the First, Fourth, and Fourteenth Amendments,• • 93

including the public forum doctrine, the right to be free of unreasonable
searches and seizures, 94 the right to travel, 95 and the antidiscriminationS • 96
principle. These constitutional principles were recognized and construed
in an earlier era when courts simply assumed that public and publicly
accessible communities constituted the standard template for community

90. See supra notes 2-3 and accompanying text.
91. See supra note 3 and accompanying text.
92. See supra notes 22-23 and accompanying text.
93. See supra notes 12-14 and accompanying text.
94. See supra note 10 and accompanying text.
95. See supra note 9 and accompanying text.
96. See supra notes 15-19 and accompanying text.
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planning and development. That is no longer the case.

Although gated communities appear to run afoul of various public
constitutional values, these communities are, of course, not per se illegal. It
is fundamental that the Constitution applies generally only to the state and
its instrumentalities, and even the most robust application of "state action"
theory is unlikely to implicate most gated communities, which traditionally
have been understood as wholly creatures of private law and not subject to
constitutional norms.97  Furthermore, the establishment of gated
communities undoubtedly implicates countervailing constitutional values,
including elemental notions of property rights and the freedom of
association.99 So a broad-based constitutional attack on the formation of
gated communities will not succeed; nor should it. °00 The same may be said
of legislative efforts to prohibit the formation of gated communities. It
would appear extremely unlikely that the popular will to impose a legal ban
on the establishment of gated communities will occur in the foreseeable
future.

Although this new form of community development will continue to
expand, it need not and should not expand at taxpayer expense. Nor should
government, through its land-use or tax policies, actively encourage--or at
times even require-the establishment of gated communities. Stated
differently, an important distinction exists between an individual's right to
establish and live in a gated community, and the proper role of government
in establishing a gated community, and in assisting in the operation of this

97. But see Siegel, supra note 23, at 546-63 (arguing for a new and expansive application of
state-action theory to take account of the modem phenomenon of large-scale community
associations, and the concomitant erosion of a public sphere where constitutional rights had once
been vested but where those rights no longer exist by virtue of the privatization of that sphere).
Although the federal courts appear unlikely to expand the Fourteenth Amendment's "state action"
doctrine to encompass the actions of gated communities or other private communities, some state
courts, applying their own state constitutions, have applied certain constitutional standards to
private communities. See Comm. for a Better Twin Rivers v. Twin Rivers Homeowners Ass'n,
929 A.2d 1060, 1074 (N.J. 2006) (holding that, under certain circumstances, the "'residents of a
homeowners association may ... seek constitutional redress [under the New Jersey Constitution]
against a governing association that unreasonably infringes their free speech rights"); Laguna
Publ'g Co. v. Golden Rain Found., 182 Cal. Rptr. 813, 832 (Ct. App. 1982) (holding that a
community association is not a state actor for federal constitutional purposes but is a state actor
under the California Constitution), rev 'd on other grounds, Katzberg v. Regents of Univ. of Cal.,
58 P.3d 339 (Cal. 2002); see also supra notes 22-23 and accompanying text.

98. See supra note 24.

99. See supra note 25.
100. To be precise, there is no constitutional basis to prohibit the formation of gated

communities. There might, however, exist a constitutional basis-either by virtue of the federal
constitution or certain state constitutions-to subject the actions taken by some gated communities
to constitutional norms. See supra note 97.
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form of community. That crucial distinction, and its policy implications,
are the subject of this Article.

From a broad policy perspective, it is bad enough that there is a
widespread movement to "secede" from the local body politic by way of the
creation of gated communities. It is considerably worse-for the
preservation of our democratic civil society, among other considerations-
if that secession were to become principally a consequence of public policy
favoring community privatization, or if that succession were to become-
on a widespread basis-taxpayer-financed.

The better approach would be public policy directed toward: (1)
removing any possible direct or indirect government financial incentives to
establish gated communities and (2) creating strong government financial
incentives for existing gated communities to remove their gates. This
Article has identified various policies that would accomplish these
objectives.

Part IA proposed legislation that would eliminate the pernicious
effects of public service exactions, which I have defined as a policy of local
government that requires subdivision developers, as a condition of land-use
approval, to establish a community association as the mechanism to carry
out functions and services that traditionally were the responsibility of the
municipality itself.10 1 I have elsewhere concluded that, as a consequence of
the municipal imposition of public service exactions, the privatization of
new communities is occurring even when the market would not otherwise
have "chosen" the privatization of traditionally municipal services, or even
the establishment of a private community in the first place.I°2

The subdivision developer's decision to physically secede from the
municipality (by way of the installation of gates) follows logically from the
municipality's economic decision to deny the developer and future
homeowners the benefit of traditional municipal services, such as street
maintenance, snow removal, and curbside refuse collection. By requiring
private communities to deliver services that were traditionally delivered by
the municipality, government policy may be said to provide a strong
incentive for the developer to take the extra step of erecting gates and
guardhouses. After all, if the community is effectively required to "secede"
from the municipal service-provider, then there is a superficial logic-and
certainly a market rationale-to complete the "secession" by erecting of
physical barriers. 1

03

101. See supra notes 58-67 and accompanying text.
102. See The Public Role, supra note 29, at 887-98.
103. See supra note 43 and accompanying text.
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What is needed is legislative reform that would place reasonable
controls on the unfettered discretion of municipalities to impose public
service exactions. Quite simply, the legislation would make clear that
municipalities generally must accept dedication of traditional public
facilities-streets, sewage treatment plants, drainage facilities, certain forms
of substantial community open space and the like-unless the municipality
can show that such facilities are distinctly private in character.1 4 The
statute would place the burden on the municipality to establish that the
proposed dedication is not in the public interest, such as, for example, when
a roadway offered for dedication is not built to generally accepted design or
construction standards, or when the roadway is more in the nature of a
private driveway or parking lot rather than a thoroughfare.' 05

Of course, the foregoing presumption in favor of dedication of streets
and other similar infrastructure assumes that the landowner is, in the first
instance, offering the facilities for dedication. Voluntary dedication
requires an offer as well as an acceptance. °6 The proposed legislation
places no new obligation on the landowner to offer a facility for dedication.
Relatedly, recall that, under existing law a municipality may impose
exactions, including mandatory dedication, subject to constitutional and
statutory limitations.107 The proposed legislation would not alter the law of
mandatory dedication.I8

Parts 1B, IIB and 11C explored the relationship of municipal taxation
policy and the establishment and operation of gated communities.
Whatever the merits of generally providing taxpayer funds for services in
private communities, present and future taxpayer-funded programs must
target those funds only to those private communities that permit public
access to their private streets: non-gated communities.' This will
accomplish several salutary purposes.

First, public funds and public access properly go hand-in-hand. Few
would argue that public funds should be expended to maintain the hallways
of a condominium apartment tower; by the same token, public funds should
not be expended on the gated streets of a private community. Limiting the
expenditure of public funds to property that is freely open to the public is
consistent with public policy and tradition in which public streets and parks
were maintained by the public, and private streets and park were the

104. See supra text accompanying notes 58-59.
105. See supra text accompanying notes 58-59.

106. See supra notes 46-49 and accompanying text.

107. See supra notes 46-49 and accompanying text.

108. See supra notes 58-59 and accompanying text.

109. See supra notes 68-77 and accompanying text.
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exclusive responsibility of the private landowner.

Second, the logic of secessionism itself requires that the "movement"
not be subsidized with taxpayer funds. Developers and owners of gated
communities should not be permitted to opt-out of the public realm, but, at
the same time, insist that their communities receive the public benefits of
general taxpayer financing. Secession-taken on its own terms-requires
that taxpayer funds not be permitted to pass through the "gate."

Third, and most importantly, a policy limiting the expenditures of
public funds to non-gated communities sends a powerful message that the
"secessionist mentality" is antithetical to the public interest. At stake here
are no less than the values underlying the First and Fourth Amendments-
i.e., the community street as an open public forum and the right to be free of
unreasonable searches. In a strict constitutional sense, these values apply
only to actions taken directly by "state actors." But sound public policy
often tends toward the principle-as it most assuredly does here-that the
state should not promote indirectly what it cannot do directly.
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