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"When they look through that old Declaration of
Independence they find that those old men say that 'We hold
these truths to be self-evident, that all men are created equal,'
and then they feel that that moral sentiment taught in that
day evidences their relation to those men, that it is the father
of all moral principle in them, and that they have a right to
claim it as though they were blood of the blood, and flesh of
the flesh of the men who wrote that Declaration, and so they
are.

-Abraham Lincoln, 1858, referring to immigrants to America
after the Founding.1

I. INTRODUCTION

Santiago works day by day in a local mechanic shop in New
Orleans, Louisiana. After twenty-six years of residing in the
United States, his job as a charismatic and respected auto
mechanic has allowed him to put all three of his U.S.-born
children through high school and one of them through college.
These three sons are the pride and joy of their Honduran-born

1. Abraham Lincoln, Speech in Chicago, Illinois (July 10, 1858), available at
http://teachingamericanhistory.org/library/document/speech-at-chicago-illinois/.
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father, who in the mid-1980's migrated without documents to the
United States in search of a better future, escaping a country
where opportunities are increasingly rare and fiercely guarded by
drug cartels and families with influential last names. Like most
undocumented immigrants, the first thing Santiago had to do
upon entering the United States was find work. For most
undocumented immigrants, this is exactly what they could not
find back home. To work in the United States, however, one must
first be deemed "eligible" by an employer. This entails the
prospective employee providing proof of eligibility by producing a
Social Security card, which establishes the applicant's legal
status to work, and a state-issued identification card, which
establishes the applicant's identity. No one is legally hired in the
United States unless they first meet these requirements of
eligibility and identity.2 But Santiago did not have a Social
Security card. Because undocumented immigrants do not
technically or legally exist, they are ineligible to receive these
documents. At that point, after making the dangerous journey to
America, the possibility of returning to Honduras was no longer
an option. Faced with the decision of either eating or starving,
what was Santiago to do? He made a decision all too common
among immigrants faced with the same circumstances. He
obtained a fake Social Security card and used it to obtain
employment at that same mechanic shop where he has worked for
over two decades.

Fast-forward twenty-six years. Santiago's middle son, upon
reaching the age of majority, decides to legitimize his father's
status. Upon reaching the age of twenty-one, U.S.-born citizens
may petition the United States Citizenship and Immigration
Services (USCIS) to grant permanent residency to their biological
parents.3 Although it is not the same as full citizenship because
it does not confer the right to vote, permanent residency confers
upon immigrants the right to reside, work, and pay taxes legally
and indefinitely in the United States.4 It is a costly but very

2. 1-9 Employment Eligibility Verification, U.S. CITIZENSHIP & IMMIGR.
SERVICES, http://www.uscis.gov/i-9 (last updated May 8, 2013).

3. Bringing Parents to Live in the United States as Permanent Residents, U.S.
CITIZENSHIP & IMMIGR. SERVICES, http://www.uscis.gov/family/family-us-
citizens/parents/bringing-parents-live-united-states-permanent-residents (last
updated Apr. 4, 2011).

4. See Permanent Resident Alien, U.S. CITIZENSHIP & IMMIGR. SERVICES,
http://www.uscis.gov/tools/glossary/permanent-resident-alien (last visited Oct. 31,
2014).
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common process 5, and it is one by which thousands of immigrants
have obtained legal status in recent years.6  During the
application process, however, an interviewing immigration officer
asks Santiago if he has ever used a false identification document.
Afraid of jeopardizing the process by lying, Santiago is honest and
answers in the affirmative. He explains that he had used a false
Social Security card but for the sole purpose of finding
employment. Never did he use the card for any other purpose,
such as identity theft, credit card fraud, or to apply for
government benefits. As a result of this declaration, however,
USCIS immediately denied Santiago's application for permanent
residence. After twenty-six years in the United States, Santiago
is deemed "inadmissible" and an order for his deportation is
issued. Santiago must now leave his family behind, and return
permanently to a country he barely remembers and in which no
opportunities await. What was Santiago's crime? Working and
telling the truth about it.

Santiago's offense, using a false Social Security card, is
considered by USCIS to be a "crime involving moral turpitude."
Although far from consistently, courts have defined this term as
"conduct that shocks the public conscience as being inherently
base, vile, or depraved, [and] contrary to the rules of morality."7

Unlike most misdemeanors, and even some felonies, discovering
that a foreign national has committed a crime involving moral
turpitude makes that person, during any immigration
proceedings, either irrevocably "inadmissible" (meaning he is

5. The application process includes filing multiple forms with USCIS, each with
a corresponding filing fee, among which are $420 for form 1-130 (Petition for Alien
Relative), $465 for form 1-765 (Application for Employment Authorization), and
$1,070 for form 1-485 (Application to Register Permanent Residence). See 1-130,
Petition for Alien Relative, U.S. CITIZENSHIP & IMMIGR. SERVICES,

http://www.uscis.gov/i-130 (last updated July 5, 2013); 1-765, Application for
Employment Authorization, U.S. CITIZENSHIP & IMMIGR. SERVICES,
http://www.uscis.gov/i-765 (last updated Aug. 14, 2014); 1-485, Application to Register
Permanent Residence or Adjust Status, U.S. CITIZENSHIP & IMMIGR. SERVICES,
http://www.uscis.gov/i-485 (last updated Oct. 24, 2014). These fees are in addition to
attorney costs for the U.S.-citizen petitioner.

6. Chiamaka Nwosu, Jeanne Batalova, & Gregory Auclair, Frequently Requested
Statistics on Immigrants and Immigration in the United States, MIGRATION POLy
INST. (Apr. 28, 2014), http://www.migrationpolicy.org/article/frequently-requested-
statistics-immigrants-and-immigration-united-states (explaining that "[o]f the
roughly 1 million new LPRs [Legal Permanent Residents] in 2012, 46 percent were
an immediate relative of a U.S. citizen").

7. See In re Short, 20 I. & N. Dec. 136, 139 (B.I.A. 1989); In re Danesh, 19 I. & N.
Dec. 669, 670 (B.I.A. 1988); accord In re Flores, 17 I. & N. Dec. 225, 227 (B.I.A. 1980).
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ineligible to enter the United States or qualify for any legal
adjustment of status) or immediately "deportable" (meaning he
must be removed from the United States). Given these
devastating effects on an immigration proceeding, one would
think the term "crimes involving moral turpitude" would be
clearly defined by Congress and consistently applied by the
courts. However, this is not the case. Congress has not passed
any law actually defining the phrase crimes involving moral
turpitude, and consequently, application of the term to the same
offenses has been inconsistent across the different circuit courts,
resulting in a circuit split. To illustrate this problematic
application, consider that, for purposes of this classification, a
violation involving an undocumented immigrant working under a
false Social Security card would be placed in the same category as
murder or rape, offenses that naturally warrant deportation.
This inconsistency in application and classification is particularly
evident and especially destructive in immigration proceedings
involving foreign nationals who, like Santiago, have misused a
Social Security card in the past for the sole purpose of working,
an otherwise legal activity.'

Therefore, regarding the current classification of crimes
involving moral turpitude, the legal framework in the United
States immigration law is mostly subjective, with judges making
decisions as to what constitutes a crime involving moral turpitude
based solely on their personal and ever-changing interpretation of
non-legal moral terms such as "wicked" or "vileness." No regard
is paid to other factors that should also be considered when
classifying an action using moral grounds-such as the
motivation behind the offense or the evolving social acceptance of
the action. In addition, this arbitrary method of classification
poses a potential due process concern for the immigrant because
case-by-case results-based on a subjective interpretation not
grounded firmly in any legal enduring definition-do not provide
an immigrant with adequate notice of actions that would subject
him to irrevocable and devastating consequences. Thus, with a
circuit split on the matter and the concern for potential

8. Compare Marin-Rodriguez v. Holder, 710 F.3d 734, 739 (7th Cir. 2013)
(determining that an alien's conviction for using a fraudulent Social Security card to
obtain and maintain employment was a crime involving moral turpitude, rendering
him ineligible for cancellation of removal), with Beltran-Tirado v. INS, 213 F.3d
1179, 1185 (9th Cir. 2000) (finding that an alien's offenses of making false attestation
on an employment verification form and using a false Social Security number were
not crimes of "moral turpitude").
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constitutional implications, this arbitrary method of application
of the term crimes involving moral turpitude to certain offenses,
such as using a false Social Security card for the purpose of
obtaining employment, should be ripe for review by the highest
court in the land or, at the very least, definitive legislative
clarification.

Part II of this Comment introduces the concept of crimes
involving moral turpitude, its intricate history, and more
specifically, its role in United States immigration law. Part III
then provides an overview of the more specific offense of using a
false Social Security card, with particular focus on the current
circuit split regarding the question of whether or not this offense
should be considered a crime involving moral turpitude. Next,
Part III explains the difficulties arising with the currently
unclear and arbitrary method of classification of crimes involving
moral turpitude and the ensuing constitutional implications for
the noncitizen alien. Lastly, Part IV proposes workable solutions,
primarily providing a definite clarification for Congress on the
meaning and scope of the term, and additionally, suggesting the
consideration of additional factors when classifying an action as a
crime involving moral turpitude. The application of these
proposals should result in more consistent and fair outcomes for
individuals whose offense of using a false Social Security card
was committed for no other purpose than finding work and
subsisting.

II. U.S. IMMIGRATION AND CRIMES INVOLVING MORAL
TURPITUDE

A. COME! THE UNITED STATES WANTS YOU: EARLY
IMMIGRATION IN THE UNITED STATES

Through successive waves of immigration, immigrants
founded what is now the United States.9  From its very
beginnings, America served as a refuge for those seeking a better
future and escaping foreign lands where survival options were
limited or nonexistent. With that goal in mind, immigrant groups
from all parts of Europe started to arrive in the new continent

9. WALTER A. EWING, IMMIGRATION POLICY CTR., OPPORTUNITY & EXCLUSION: A
BRIEF HISTORY OF U.S. IMMIGRATION POLICY 1 (2012), available at
http://www.immigrationpolicy.org/sites/default/files/docs/Opportunity Exclusion-11
312.pdf.
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during the late fifteenth century. 10 In 1565, the Spanish settled
in what is now Florida." Approximately one hundred English
immigrants (later referred to as "Pilgrims") fled England for
America in the 1600s, running away from a British monarchy
that forced them to worship whichever religion the current King
dictated. 12  The English settlement of Jamestown, Virginia
became the first successful American colony. 13  The Dutch
founded modern day Manhattan in the 1620s,' 4 and true
colonization of the southern French settlements of Louisiana and
Mississippi began around 1699.1 These first settlements of
European immigrants heavily influenced the beginnings of the
United States.

Immigrants remained present throughout America's later
struggle for independence and its establishment as a sovereign
nation. In fact, many of our Founding Fathers were first-
generation immigrants themselves. 6 The Founders not only
recognized the presence of immigrants in the United States but
expected ongoing immigration to be an essential facilitator of
innovation following the American Revolution. They anticipated
that "the best immigrants would add to the moral capital of the
growing country, bringing with them the attributes necessary for
the workings of free government."'7  As President George

10. U.S. Immigration Before 1965, HISTORY.cOM, http://www.history.com/topics/u-
s-immigration-before-1965; see also Immigration, LIBRARY OF CONGRESS,
http://www.loc.gov/teachers/classroommaterials/presentationsandactivities/presentat
ions/immigrationlnativeamerican.html (last visited Nov. 16, 2014).

11. A Spanish Expedition Established St. Augustine in Florida, September 8,
1565, LIBRARY OF CONGRESS, http://www.americaslibrary.gov/jb/colonial/jb-colonial_
augustin_3.html (last visited Nov. 16, 2014).

12. U.S. Immigration History, RAPIDIMMIGRATION.COM,
http://www.rapidimmigration.com/leng-immigration history.html (last visited Nov.
16, 2014); see also U.S. Immigration Before 1965, supra note 10.

13. See History of Jamestown, PRESERVATION VIRGINIA,
http://www.apva.org/history/ (last visited Oct. 31, 2014).

14. Dutch Colonies, NAT'L PARK SERVICE, U.S. DEPARTMENT OF THE INTERIOR,
http://www.nps.gov/nr/travel/kingston/colonization.htm (last visited Oct. 31, 2014).

15. Alain A. Levasseur, The Major Periods of Louisiana Legal History, 41 LOY. L.
REV. 585, 585-86 (1996).

16. Four Founding Fathers (Pierce Butler, Thomas Fitzsimons, James McHenry,
and William Paterson) were born in Ireland, two (William Davie and Robert Morris)
were born in England, two (James Wilson and John Witherspoon) were born in
Scotland, and one (Alexander Hamilton) in the West Indies. Data on the Framers of
the Constitution, USCONSTITUTION.NET, http://www.usconstitution.net/constframeda
ta.html (last visited Oct. 31, 2014).

17. MATTHEW SPALDING, WHY DOES AMERICA WELCOME IMMIGRANTS? 7-8
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Washington told a Dutch minister in 1788, America stood ready
to open its arms to those "who [were] determined to be sober,
industrious[, and] virtuous members of [s]ociety," regardless of
"whatever nation they might belong.' 8 He further expressed that
this expected inflow of diversity would be "a valuable acquisition
to our infant settlements."'9

Accordingly, throughout the colonial era and even following
the American Revolution, there were no centralized efforts to
regulate immigration to North America.2 °  Following the
acquisition of Florida from Spain in 1819, the annexation of
Texas in 1845, and Mexico ceding to the U.S. present-day
California, Nevada, Utah, New Mexico, Colorado, Wyoming, and
parts of Arizona as a result of war in 1848, the young nation was
undeniably expanding, and with it, its "enormous demands for
new workers and settlers, be they immigrants or native born. 21

Indeed, contrary to what we see today, there was a time when the
United States was eager to attract immigrants to populate the
new territories in the West. For example, the Homestead Act of
1862 even offered free land to "both immigrants and native-born"
persons willing to settle in the new territories and develop them
for at least five years.22

B. WAIT! DON'T COME ANYMORE: THE LEGAL FRAMEWORK FOR
U.S. IMMIGRATION AND THE JOURNEY FROM EXCLUSION TO

FEDERAL CENTRALIZATION

1. THE FIRST EXCLUSIONARY LAWS

Immigration to the United States was largely unregulated at
the federal level following the American Revolution. It was only
"numerically... regulated until a hundred years after the
founding of the nation. 24  Instead, different states in the U.S.

(2011), available at http://www.heritage.org/research/reports/2011/06/why-does-
america-welcome-immigrants.

18. From George Washington to Francis Adrian Van der Kemp, 28 May 1788,
NAT'L ARCHIVES, http://founders.archives.gov/?q=From%2oGeorge%2OWashington%2
Oto%2OFrancis%20Adrian%2OVan%20der%2OKemp&s=111131111 1&sa=&r=3&sr=
(last visited Mar. 14, 2015).

19. Id.
20. EWING, supra note 9, at 1.
21. Id. at 3.
22. Id.
23. Id. at 1.
24. Id.
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mainly regulated immigration matters through a wide variety of
statutes not organized under any cohesive government strategy
or federal legal umbrella.25  Enacted in 1790, the original
Naturalization Act (1790 Act) was the first federal attempt to
"create uniformity among the states in the rules governing who
could become a U.S. citizen. 26 Under the 1790 Act, "free white
person[s]" of "good moral character" were eligible to become
citizens. The 1790 Act did not have a broad immigration scope,
as it regulated only the issuance of citizenship but omitted other
immigration matters, such as who could actually come into the
country or who could be deported. The Alien and Sedition Acts of
1798 first set forth deportation proceedings and authorized the
President to deport any foreigner deemed dangerous to the
United States.28

The Page Act of 1875 (the 1875 Act) was yet another attempt
to federalize United States immigration as the first federal act to
explicitly exclude certain classes of immigrants. 29  Extremely
restrictive, the 1875 Act prohibited the entry of any immigrants
considered to be "undesirable."30 The first interpretation of this
term was exclusively directed against specific nationalities and
occupations; among the first groups to be excluded were
criminals, prostitutes, and Chinese workers.3 1 For the following
thirty years, legislation continued to reflect the sentiment against
laborers based strictly on national origin, with acts barring Asian
immigrants and specifically providing for the immediate

25. EWING, supra note 9, at 2.
26. Id.
27. U.S. Immigration History, supra note 12; see also Naturalization Act of 1970,

DENSHO ENCYCLOPEDIA, http://encyclopedia.densho.org/NaturalizationAct of_1790/
(last updated Mar. 19, 2013).

28. Nancy Murray & Sarah Wunsch, Civil Liberties in Times of Crisis: Lessons
from History, 87 MASS. L. REV. 72, 73 (2002); Primary Documents in American
History: Alien and Sedition Acts, LIBR. OF CONGRESS,
http://www.loc.gov/rr/program/bib/ourdocs/Alien.html (last visited Oct. 31, 2014).

29. Ryan D. Frei, Comment, Reforming U.S. Immigration Policy in an Era of
Latin American Immigration: The Logic Inherent in Accommodating the Inevitable,
39 U. RICH. L. REV. 1355, 1363 (2005); see also Immigration, LAW LIBR. OF
CONGRESS, http://memory.loc.gov/ammem/awhhtml/awlaw3/immigration.html (last
visited Oct. 31, 2014) (stating that the "Act of 1875 was the first immigration law
that excluded groups of people from the United States").

30. See EWING, supra note 9, at 3. See generally Kerry Abrams, Polygamy,
Prostitution, and the Federalization of Immigration Law, 105 COLUM. L. REV. 641,
643 (2005).

31. EWING, supra note 9, at 3 (stating that Chinese workers, referred to as
"coolies," "worked under near slave-like conditions of indentured servitude").
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deportation of any Chinese workers. The Immigration Act of
1924, also referred to as the "National Origins Act," later upheld
this "undesirable" quota standard, continuing to deliberately
limit annual immigration from specific countries. 33  The
government would assign each nationality a yearly numerical cap
or quota directly based on its percentage representation in U.S.
census figures at the time.34 This system was inevitably biased in
favor of immigrants from northwestern Europe because most
immigrants who were already well established and well
represented in the United States had come from that region.
Consequently, legal immigration from other areas of the world
less represented in U.S. census figures of the time was limited. 5

During World War II, America's exclusionary sentiment
towards immigration waned. While America was busy sending
its men to fight the wars in Europe, farmers experienced a
devastating shortage of labor. 6 Under pressure from the farming
sector, the United States government "instituted [a] large-scale
importation of . . . agricultural workers from Mexico, which
became known as the bracero program.'" 37 The program lasted
about two decades, bringing in about five million Mexican field
workers to labor in U.S. fields, often "under horrendous working
conditions. '3  Because the process was complicated and very
expensive, especially for poor and uneducated field workers, the
program had the effect of actually encouraging unauthorized
immigration. 39 Instead of correcting and simplifying the program
itself, "the federal government... launched 'Operation Wetback,'
rounding up and deporting" over a million immigrants of Mexican
descent, even including some who were U.S. citizens.4

32. EWING, supra note 9, at 3 (finding that the 1882 Chinese Exclusion Act, for
example, prohibited laborers of Chinese origin from immigrating into the United
States).

33. 1924 Immigration Act (An Act to Limit the Immigration of Aliens into the
United States, and for Other Purposes), U. WASHINGTON-BOTHELL LIBR., http:/flibrar
y.uwb.edu/guides/usimmigration/1924_immigration-act.html (last visited Oct. 31,
2014).

34. U.S. Immigration Since 1965, HISTORY.COM,
http://www.history.com/topics/us-immigration-since-1965 (last visited Oct. 31, 2014).

35. EWING, supra note 9, at 4.
36. Id. at 5.
37. Id.
38. Id.
39. Id.
40. EWING, supra note 9, at 5.

[Vol. 60824
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2. THE MOVE TO CENTRALIZATION

In 1940, the federal government passed the Alien
Registration Act, requiring all non-U.S. -citizen aliens to register
and fingerprint with the federal government, and to receive an
"Alien Registration Receipt Card," the predecessor to what soon
became the USCIS Form 1-151 Permanent Residence Card-what
we know today as the "green card.' Over time, responsibility for
the regulation of immigration shifted among multiple federal
departments: from the Treasury Department 4 2 to the Commerce
Department,43 to the Homeland Security Department. 4

Consolidation and codification of existing state and federal
laws regarding immigration was not achieved until the 1952
Immigration and Nationality Act (the 1952 Act or INA), known
then as the McCarran-Walter Bill.4  The 1952 Act essentially
restructured the nation's immigration laws into a centralized and
comprehensive federal legal regime, establishing the United
States immigration system as it exists today. Although "the basis
of the act was the continuation and codification of the National
Origins Quota System" first advanced in the 1875 Act, this new
regime also attempted to introduce more liberalized selection
criteria, as opposed to the draconian "undesirable" standard.46

The 1952 Act did continue to use a system of quotas based on how
a specific country's nationality was already represented in the
United States population. 7 This meant that "most immigration
slots were reserved for immigrants from the United Kingdom,
Ireland, and Germany. '48  Yet the 1952 Act also established a
quota preference based on immigrants' skill sets and prospects for
family reunification in the United States, rather than purely

41. U.S. Immigration History, supra note 12.

42. EWING, supra note 9, at 3.

43. Id. at 3-4 (finding that the Commerce Department consolidated Immigration
and Naturalization in the same department).

44. Our History, U.S. CITIZENSHIP & IMMIGR. SERVICES,
http://www.uscis.gov/about-us/our-history (last updated May 25, 2011).

45. Immigration and Nationality Act of 1952, Pub. L. No. 82-414, 66 Stat. 163
(codified as amended at 8 U.S.C. §§ 1101-1537 (2012)); see also The Immigration and
Nationality Act of 1952 (The McCarran-Walter Act), U.S. DEPARTMENT OF STATE,
OFF. OF THE HISTORIAN, https://history.state.gov/milestones/1945-1952/immigration-
act (last visited Oct. 31, 2014).

46. The Immigration and Nationality Act of 1952, supra note 45.
47. Id.; see also EWING, supra note 9, at 5.
48. EWING, supra note 9, at 5.
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their country of origin.49 This meant that selection would focus
more on what an immigrant could offer to the United States in
terms of skills or special talents and whether he or she had strong
family ties to the United States to justify admission.50

Although amended multiple times over the last sixty years,
the INA remains the controlling body of immigration law in the
United States today.51 Because of its new selection criteria, the
INA "marked a dramatic break with past immigration policy, and
[had] an immediate and lasting impact" in changing the face of
the American population. 52 Before the INA, "more than half of all
immigrants were Europeans" with very few Asians and Latinos. 53

In the years following the Bill's passage immigration from Asian
countries, which past immigration policies had effectively barred,
increased significantly.54 Immigrants also came from other areas
of the world, often fleeing Cold War-era conflicts in places like
Cuba and Eastern Europe. 55 Between the 1960s and the 2000s, a
large number of the immigrants to the U.S. came from Mexico,
the Philippines, and other Asian countries.56

From early settlement, to encouragement, to later exclusion,
immigration has always been a controversial, yet very present
reality in the United States. Benjamin Franklin was greatly
concerned about German immigrants, worrying that
"Pennsylvania was in danger of becoming a German-speaking
colony. ' 57 In the 1800s sentiment against Irish immigrants, who
were "scorned as lazy drunks," was also prevalent.58 In the
following years, the "new immigrants" coming from Poland, Italy,
and Russia "were believed to be too different [to ever] assimilate"

49. The Immigration and Nationality Act of 1952, supra note 45.
50. Id.
51. Immigration and Nationality Act, U.S. CITIZENSHIP & IMMIGR. SERVICES,

http://www.uscis.gov/laws/immigration-and-nationality-act (last updated Sept. 10,
2013) (stating that the INA has been incorporated into the United States Code
(U.S.C.), Title 8 of which deals with "Aliens and Nationality").

52. U.S. Immigration Since 1965, supra note 34.
53. Id.
54. Id.
55. Id.
56. Id.
57. EWING, supra note 9, at 2; Daniel Griswold, Immigrants have Enriched

American Culture and Enhanced our Influence in the World, CATO INST. (Feb. 18,
2002), http://www.cato.org/publications/commentary/immigrants-have-enriched-
american-culture-enhanced-our-influence-world.

58. Griswold, supra note 57.
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into the American way of life.59 The same fears and concerns are
raised today regarding immigrants from Latin American and
Asia. Yet these waves of immigration did not undermine the
American experiment; on the contrary, immigration proved an
integral part of it. 6" However, despite the role that immigration
plays in American life, specific provisions in today's immigration
law, particularly those referring to crimes involving moral
turpitude, once again subject immigrants to unfair treatment
under the law. The unfair application of these provisions
jeopardizes the United States' identity as a country that
welcomes and rewards anyone willing to work honestly, save, and
build a better future for their families and this country.

C. CRIMES INVOLVING MORAL TURPITUDE

"[M]oral turpitude is a compass with the directional needle
removed.

' 61

Moral turpitude was a commonly known phrase among the
elite classes of the early years of the American Republic.62 Yet its
connotation had more to do with the morals, ethics, and honor
befitting gentlemen of the time than it had to do with
immigration law. 63 It was often utilized in contrast to the honor
code and sense of chivalry that society expected males to uphold
as part of their social duty in shaping the political landscape of
the young nation.64 In a country that, at the time, lacked the
well-established legal precedents and penal codes we have today,
honor codes and sheer reputation were "the glue that held the

59. Griswold, supra note 57.
60. Regardless of how our political beliefs align, there could be perhaps no greater

reflection of the impact of immigration in the United States than the election as
President in 2008 of a second-generation immigrant, Barack Obama, the son of a
Kenyan father and an American mother. President Barack Obama, WHITE HOUSE,
http://www.whitehouse.gov/administration/president-obama (last visited Nov. 1,
2014).

61. In re Berk, 602 A.2d 946, 951 (Vt. 1991) (Morse, J., concurring).
62. Julia Ann Simon-Kerr, Moral Turpitude, 2012 UTAH L. REV. 1001, 1010

(2012) (explaining that Moral Turpitude "owed its early cultural significance to the
fact that male honor norms were a preoccupation of the elites who worked to shape
the political landscape of the early Republic").

63. Id. at 1010-11.
64. Id. (explaining how Moral Turpitude was used "[a]s a term for honor's

opposite," exemplified by the fact that "[i]n published letters, pamphlets, speeches,
and even in their own private records, the leaders of the new country worried about
'[s]incerity of character.., and the assumption of honor that formed the foundation
of that sincerity"').
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polity together."65 In other words, more than a nation of laws, the
early United States was "a government of character."66 Morality
was as if not more important than legality. Moral turpitude came
to describe acts that violated these honor codes because it
summed up all the traits early politicians and the Founders
themselves "deemed undesirable in the new Republic. 67

"[D]eception, disloyalty, and the failure to contribute productively
to society" became characteristics for which men would be
accused of moral turpitude.6" These accusations were serious and
would be brought forth regardless of whether the person had
violated any actual laws existing at the time.69 Since then,
notwithstanding the eventual maturation and refinement of our
legal system, the concept of moral turpitude has endured as a
parallel standard-one grounded more in the nation's evolving
sense of morality than in its legal framework.

Today, in defining moral turpitude, courts often resort to the
Black's Law Dictionary definition of the term,7° which establishes
it as:

[A]n act of baseness, vileness, or depravity in the private and
social duties which [man] owes to [his fellow man], or to
society in general, contrary to the accepted and customary
rule of right and duty between [man and man;] . .. shameful
wickedness-so extreme a departure from ordinary standards
of honest, good morals, justice, or ethics as to be shocking to
the moral sense of the community. 71

Scholars agree that "[mioral turpitude hardly can be
characterized as a precise and easily defined term. 72 Even the

65. Simon-Kerr, supra note 62, at 1011 (explaining that "[i]n a government
lacking formal precedents and institutional routines, reputation was the glue that
held the polity together" (internal citations omitted)).

66. Id. (internal citations omitted).

67. Id. at 1012-13 (providing an example of a famous pamphlet in defense of
Aaron Burr and against a Hamilton supporter who was accused of moral turpitude).

68. Id. at 1012.

69. Id. at 1011 (explaining that the Founders often cited Cicero, agreeing that
"although there may be no legal consequences, 'the dishonesty of an action is ... in
itself execrable and frightful"').

70. See, e.g., United States v. Smith, 420 F.2d 428, 431 (5th Cir. 1970).

71. BLACK'S LAW DICTIONARY 1101 (9th ed. 2009) (citing 50 AM. JUR. 2D Libel
and Slander § 165, at 454 (1995)).

72. Brian C. Harms, Redefining "Crimes of Moral Turpitude" A Proposal to
Congress, 15 GEO. IMMIGR. L.J. 259, 264 (2001).
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Board of Immigration Appeals73 has referred to moral turpitude
as a "nebulous concept. 7 In many of its decisions, the Board
ultimately narrows the concept to one that "refers generally to
conduct that shocks the public conscience as being inherently
base, vile, or depraved, contrary to the rules of morality and the
duties owed between man and man, either one's fellow man or
society in general."7  Yet, it is fairly evident that even this
definition is subject to fluctuating ambivalence because it is
comprised of elements such as "shock[ing] the public conscience"
and "contrary to the rules of morality," etc.76

Interestingly, no person is ever "charged" with something
called a crime of moral turpitude; rather, it is the offense the
person commits that is classified as such.77 Therefore, the phrase
is an all-encompassing, "catch-all" description that can
potentially be cast over a wide array of already-adjudicated
crimes, if and when appropriate.78  Contributing to its
subjectivity, the seriousness of the offense is irrelevant: minor
offenses can be considered crimes of moral turpitude while other
very serious offenses are not.79 It does not matter whether the
offense is a petty misdemeanor or a serious felony. If it "fits," the
classification applies notwithstanding how lenient or harsh the

73. The Board of Immigration Appeals is the highest administrative body for
interpreting and applying immigration laws. It falls under the United States
Department of Justice and has appellate jurisdiction to review decisions rendered by
immigration judges. The majority of these decisions involve orders of deportation
and applications for relief from deportation. See Board of Immigration Appeals, U.S.
DEPARTMENT OF JUST., http://www.justice.gov/eoir/biainfo.htm (last updated Nov.

2011).
74. In Re Tran, 21 I. & N. Dec. 291, 292 (B.I.A. 1996).
75. In re Short, 20 I. & N. Dec. 136, 139 (B.I.A. 1989); In re Danesh, 19 I. & N.

Dec. 669, 670 (B.I.A. 1988); In re Flores, 17 I. & N. Dec. 225, 227 (B.I.A. 1980); accord
In re McNaughton, 16 I. & N. Dec. 569, 574 (B.I.A. 1978).

76. In re Short, 20 I. & N. Dec. 136, 139 (B.I.A. 1989); In re Danesh, 19 I. & N.
Dec. 669, 670 (B.I.A. 1988); accord In re Flores, 17 I. & N. Dec. 225, 227 (B.I.A. 1980);
In re McNaughton, 16 I. & N. Dec. 569, 574 (B.I.A. 1978).

77. Ilona Bray, What's a Crime of Moral Turpitude According to U.S. Immigration
Law?, NOLO LAW FOR ALL, http://www.nolo.com/legal-encyclopedia/what-s-crime-
moral-turpitude-according-us-immigration-law.html (last visited Jan. 14, 2014).

78. 9 U.S. DEP'T OF STATE, FOREIGN AFFAIRS MANUAL § 40.21(a) (2010), available
at http://www.state.gov/documents/organization86941.pdf; see also Source: U.S.
Department of State Foreign Affairs Manual Volume 9 - Visas, PLANO LODGE #768,
http://www.planomasoniclodge.org/forms/mt20071OOl.pdf (last visited Mar. 14, 2015)
(providing a complete chart on the wide array of offenses that would and would not
be considered crimes of moral turpitude).

79. 9 U.S. DEP'T OF STATE, FOREIGN AFFAIRS MANUAL § 40.21(a) (2010), available

at http://www.state.gov/documents/organization/86941.pdf.
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sentence for that specific offense is in our criminal justice
system.8 0  For example, an undocumented immigrant using an
invalid Social Security card solely to find work and feed his
family would be guilty of a crime involving moral turpitude, while
a U.S. citizen assaulting someone with a weapon, or escaping
from a penitentiary prison would not.8 ' The reasoning for this
seemingly senseless differentiation is not clear and will be further
explored in this Comment. What is clear from this
differentiation, however, is that one cannot look at sentencing
guidelines as an indicator of the likelihood of an offense being
considered a crime of moral turpitude.

Although introduced here in the context of immigration, the
application of the term also has a critical bearing on other areas
of law. For example, a prior conviction of an offense constituting
a crime involving moral turpitude is given significant weight
when determining the credibility of a witness.8 2  Offenses
considered crimes of moral turpitude may also be used as criteria
to deny or revoke state professional licenses, including
credentials to teach 3 and even licenses to practice law. 4

1. CRIMES INVOLVING MORAL TURPITUDE IN U.S.
IMMIGRATION LAW

Although present in other areas of law, the most prevalent
use of the term crimes involving moral turpitude is "as a
sanctioning mechanism . . . in the law of immigration, where it
creates a category of offenses that warrant deportation. ' ' 5 The
phrase has been a part of United States immigration law for more
than 120 years, first appearing in an 1891 federal statute
directing "the exclusion [from the United States] of persons who

80. 9 U.S. DEP'T OF STATE, FOREIGN AFFAIRS MANUAL § 40.21(a) (2010), available
at http://www.state.gov/documents/organization/86941.pdf. Crimes Involving Moral
Turpitude not only includes serious offenses such as murder, kidnapping, and
terrorism, but also simpler ones such as failing to report income, lying to obtain
government benefits, etc. Id.

81. Id.
82. In some jurisdictions, even a well-grounded accusation without a conviction

may be used for the purpose of impeaching a witness. See People v. Harris, 118 P.3d
545, 565 (Cal. 2005) ("Past criminal conduct involving moral turpitude that has some
logical bearing on the veracity of a witness in a criminal proceeding is admissible to
impeach ... ").

83. See Ballard v. Indep. Sch. Dist., 320 F.3d 1119, 1119-20 (10th Cir. 2003).
84. Chadwick v. State Bar, 776 P.2d 240, 245 (Cal. 1989).
85. Simon-Kerr, supra note 62, at 1002.
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have been convicted of a felony or other infamous crime or
misdemeanor involving moral turpitude.""6  Congress used the
same language in similar immigration statutes in 1903 and
1907.87

Congress reenacted the term in the language of today's
Immigration and Nationality Act (INA).8 8 Today, its importance
lies in its inclusion in two particular sections of the INA that
have a direct bearing on the status of a noncitizen alien residing
in the United States.8 9 Both of these sections provide that if a
noncitizen alien living legally or illegally in the United States is
convicted of crimes involving moral turpitude, then that person
may become either (1) deportable or (2) inadmissible.90 These two
determinative outcomes are the most drastic consequences of any
immigration proceeding. To provide some perspective, other
criminal convictions that would subject an immigrant to
deportation or inadmissibility include terrorism, aggravated
felonies, controlled substance-related crimes, crimes involving
firearms, and domestic violence crimes.

a. Immigration and Nationality Act: DEPORTATION

Deportation is the "formal removal of an alien from the
United States," which an immigration judge orders. 1 If a judge
deems a person deportable, then that person may be removed
from the country immediately, regardless of the person's legal
immigration status. Deportation may apply to all persons who
are not United States citizens, those that the USCIS deems as
"aliens." This term includes immigrants who may have legally or
illegally lived in the United States for a long time, those who may
have their entire family in the United States, those who are
legally authorized by a visa to temporarily live and work in the
United States, and even those who are already legal permanent
residents of the United States (green card holders).

86. See Jordan v. De George, 341 U.S. 223, 229 & n.14 (1951) (internal quotation
omitted).

87. Id. at 229 n.14 (internal citations omitted).

88. Immigration and Nationality Act of 1952, Pub. L. No. 82-414, §§ 212, 241, 66
Stat. 163, 182, 204 (codified as amended at 8 U.S.C. §§ 1182, 1227 (2012)).

89. Immigration and Nationality Act §§ 212, 237, 8 U.S.C. §§ 1182, 1227 (2012).
90. Immigration and Nationality Act §§ 212(a)(2), 237(a)(2), 8 U.S.C.

§§ 1182(a)(2), 1227(a)(2) (2012).
91. Deportation, U.S. CITIZENSHIP & IMMIGR. SERVICES,

http://www.uscis.gov/tools/glossary/deportation (last visited Nov. 1, 2014).
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Section 237 of the INA deals exclusively with detention and
deportation guidelines.92 Because, technically, a person needs to
be within the country's borders to be deported from it, this statute
only applies to aliens already residing within United States
territory. The section provides as follows:

(a) Classes of Deportable Aliens

Any alien (including an alien crewman) in and admitted to
the United States shall, upon the order of the Attorney
General, be removed if the alien...

(2)(A)(i)(I) is convicted of a crime involving moral turpitude..
93

As § 237 establishes, a judge may issue an order for
deportation on any alien who is found guilty of a crime involving
moral turpitude.94 Note that deportation requires a conviction: to
be found deportable, a person must have actually been convicted
of the crime involving moral turpitude. This requirement is of
particular significance when compared to the lower threshold
required for "inadmissibility," where an actual conviction is not
necessary.

To illustrate how this section of the INA applies, consider
our friend Santiago. Because his offense of using a false Social
Security card has been found by some circuit courts to be a crime
involving moral turpitude, a judge may issue an order for his
deportation without regard to his well-established family or his
twenty-six years of living, working, and paying taxes in the
United States. Even if Santiago would have been successful in
obtaining permanent residence (getting a green card), he would
have still been subject to deportation if found guilty of a crime
involving moral turpitude.

b. Immigration and Nationality Act: INADMISSIBILITY

In its most basic form, inadmissibility means that when an
immigration proceeding deems a noncitizen alien not residing in
United States territory "inadmissible," that person is refused
lawful entry into the country. However, inadmissibility can also

92. Immigration and Nationality Act § 237, 8 U.S.C. § 1227 (2012).
93. Immigration and Nationality Act § 237(a)(2)(A)(i)(I), 8 U.S.C.

§ 1227(a)(2)(A)(i)(I) (2012) (emphasis added).
94. Id.
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affect aliens already residing in the United States legally or
illegally by preventing them from advancing to the "next step" in
an immigrant's path to legal citizenship.95 For example, a person
legally working in the United States under an employment
authorization visa may be denied a legal application to adjust his
or her status to a permanent legal resident (green card holder).
Similarly, inadmissibility can stall a permanent legal resident's
application to become a naturalized U.S. citizen by preventing the
applicant from showing the "good moral character" required by
the USCIS.96 The inability to show good moral character can
inhibit a noncitizen's efforts to prevent the enforcement of a
deportation order against him or her.97

Section 212 of the INA specifically addresses the offenses
that would make aliens ineligible to receive an admission visa
into the United States.9" It provides as follows:

(a) Classes of Aliens Ineligible for Visas or Admission.

Except as otherwise provided in this chapter, aliens who are
inadmissible under the following paragraphs are ineligible to
receive visas and ineligible to be admitted to the United
States: ...

(2)(A)(i) any alien convicted of, or who admits having
committed, or who admits committing acts which constitute
the essential elements of...

(I) a crime involving moral turpitude (other than a purely
political offense) ... ..

As § 212(a)(2) sets forth, in cases where an immigrant is
found to have committed a crime involving moral turpitude, that
person can be found inadmissible even when there has not yet

95. Theoretically, immigrants have to navigate through different stages in legal
status before they reach the ultimate step of citizenship. These steps usually begin
with a visitor's visa, then a work visa, followed by permanent legal residence, and
conclude with citizenship through naturalization.

96. Chapter 9. Good Moral Character, U.S. CITIZENSHIP & IMMIGR. SERVICES,
http://www.uscis.gov/policymanual/HTMLlPolicyManual-Volumel2.PartD.
Chapter9.html (last visited Nov. 1, 2014).

97. 8 U.S.C. § 1229b(b)(1)(B) (2012) (requiring satisfaction of the condition of
"good moral character" to successfully apply for a cancellation of removal, i.e.
deportation); see also Hyder v. Keisler, 506 F.3d 388, 389 (5th Cir. 2007).

98. Immigration and Nationality Act § 212, 8 U.S.C. § 1182 (2012).
99. Immigration and Nationality Act § 212(a), 8 U.S.C. § 1182(a) (2012)

(emphasis added).
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been a conviction. °° If an alien simply admits to an immigration
officer or consular officer to having committed any actions that
could be interpreted as elements of a crime involving moral
turpitude, then the penalty of inadmissibility would still
automatically apply. '01 This is what happened to our
hypothetical friend Santiago. During his interview with the
consular officer, he admitted to having used a false Social
Security card. Despite meeting all the requirements of the
application for permanent residency, his honesty during the
proceeding backfired. Someone like Santiago with no prior
convictions on his or her record could still be vulnerable to being
denied admission.

Despite its centrality to these important sections of the INA
as well as an immigrant's disposition of rights, the phrase crime
involving moral turpitude appears in the statute without a
definition. Although much is at issue in cases involving
deportation and inadmissibility, Congress has not passed a law
expressly defining the phrase. An actual definition of the phrase
is "conspicuously absent from the INA .... ,102 Instead, Congress
seems to have delegated the task of defining this term to future
administrative and judicial interpretation. 10 3

2. IMMIGRATION CASE LAW ON CRIMES OF MORAL TURPITUDE

Certainly, there are some crimes that "all circuit courts
agree are deportable or exclusionary offenses.' 0 4 Yet, as already
mentioned, "[n]ot all offenses are ones involving moral turpitude,
and the seriousness of the crime," the name given to the offense,
or the sentence that it carries are not determining factors. 10 5

100. Immigration and Nationality Act § 212(a)(2), 8 U.S.C. § 1182(a)(2) (2012).
101. Id.
102. Amy Wolper, Note, Unconstitutional and Unnecessary: A Cost/Benefit

Analysis of "Crimes Involving Moral Turpitude" in the Immigration and Nationality
Act, 31 CARDOZO L. REV. 1907, 1910 (2010) (explaining that legislative history of the
act is silent as to what the phrase really means).

103. See Cabral v. INS, 15 F.3d 193, 195 (1st Cir. 1994) ("Congress did not see fit
to state what meaning it attributes to the phrase 'crime involving moral turpitude.'
The legislative history leaves no doubt, therefore, that Congress left the term 'crime
involving moral turpitude' to future administrative and judicial interpretation."
(internal citation omitted).

104. Derrick Moore, Note, "Crimes Involving Moral Turpitude" Why the Void-for-
Vagueness Argument is Still Available and Meritorious, 41 CORNELL INT'L L.J. 813,
824 (2008).

105. Annotation, What Constitutes "Crime Involving Moral Turpitude" Within
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Predictably, this has created some confusion among the courts,
particularly when determining the different elements that would
prompt application of the classification. There is agreement
among authorities, however, that fraud, larceny, and intent to
harm persons are the most common elements present in crimes
involving moral turpitude. 10 6  Because fraud is the specific
context under which the use of a false Social Security card has
been predominantly evaluated, this is the element further
explored in this Comment.

"Fraud has ordinarily been the test to determine whether
crimes [which are] not of the gravest character" nevertheless
reach the level of involving moral turpitude. 107 In the 1951 case
Jordan v. De George, the Supreme Court took on the question of
moral turpitude in the context of immigration and interpreted
fraud as "the touchstone by which [these] case[s] should be
judged.10

1
8  The issue before the Court was whether an

immigrant's actions, namely possessing distilled spirits and
intending to sell them without paying taxes, were crimes
involving moral turpitude.0 9 If so, the immigrant would be
vulnerable to deportation from the United States.110 De George, a
legal resident of the United States who was originally from Italy,
pled guilty and the Court convicted him of two separate offenses:
"possessing whiskey and alcohol with intent to sell it in fraud of
law" and evading taxes on the sale.'11 Finding that not paying
taxes amounted to defrauding the United States, the Court
reasoned that fraud had therefore been a critical ingredient of the
crime.112 Regarding the conviction's effect on deportation, the
Court determined that "[i]n every deportation case where fraud
ha[d] been proved, federal courts ha[d] held that the crime in

Meaning of§ 212(a)(9) and 241(a)(4) of Immigration and Nationality Act (8 U.S. C.A.
§ 1182(a)(9), 1251(a)(4)), and Similar Predecessor Statutes Providing for Exclusion or
Deportation of Aliens Convicted of Such Crime, 23 A.L.R. FED. 480 (1975).

106. See, e.g., Jordan v. De George, 341 U.S. 223, 224, 232 (1951) (holding that
attempting to sell alcohol while evading taxes on it was fraudulent, and as such, a
crime of moral turpitude); Costello v. INS, 311 F.2d 343, 348-49 (2d Cir. 1962)
(holding that willfully attempting to evade payment of income tax by filing false and
fraudulent returns was a crime involving moral turpitude), rev'd on other grounds,
376 U.S. 120 (1964).

107. United States ex rel. Berlandi v. Reimer, 113 F.2d 429, 431 (2d Cir. 1940).
108. Jordan v. De George, 341 U.S. 223, 232 (1951).
109. Id. at 223-24.
110. Id. at 232.

111. Id. at 224 (internal quotation omitted).
112. See id. at 229, 232.
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issue involved moral turpitude.""3  Therefore, the Court denied
De George's challenge to his deportation order. 114

Over a decade later, the Court of Appeals for the Second
Circuit also relied on the concept of fraud to establish moral
turpitude when it decided Costello v. Immigration and
Naturalization Service.115 The Supreme Court later reversed the
Second Circuit decision on other grounds; 1 6 however, it did not
challenge the lower court's determination that a conviction for
evading income taxes through filing fraudulent tax returns
constituted fraud and was thus a crime involving moral
turpitude. 1 7 Other offenses deemed by the circuit courts to be
crimes of moral turpitude because of the presence of fraud include
"knowingly receiv[ing] public assistance ... while employed and
fail[ing] to report earnings,""' credit card fraud resulting in
damages to the victim,H9 and counterfeiting U.S. currency. 20

III. USING A FALSE SOCIAL SECURITY CARD TO FIND
WORK-STRETCHING MORAL TURPITUDE?

Although "[n]o single federal law regulates overall use and
disclosure" of Social Security Numbers, the primary federal
criminal provision relating to the misuse of a Social Security
Number is 42 U.S.C. § 408(a)(7)(B). 121 The statute provides in
pertinent part:

(a) In general

Whoever--

(7) for the purpose of... obtaining (for himself or any other

113. Jordan v. De George, 341 U.S. 223, 228 (1951).
114. Id. at 232.
115. Costello v. INS, 311 F.2d 343, 348 (2d Cir. 1962), rev'd on other grounds, 376

U.S. 120 (1964).
116. Costello v. INS, 376 U.S. 120, 131 (1964). As opposed to Jordan, where the

defendant was a legal permanent resident, Costello dealt with an immigrant who
had been naturalized as a U.S. citizen and was therefore, for purposes of deportation,
outside the scope of the statute applicable to aliens only. Id. at 131-32.

117. Costello v. INS, 311 F.2d 343, 348-49 (2d Cir. 1962), rev'd on other grounds,
376 U.S. 120 (1964).

118. Rodriguez v. Ashcroft, 95 F. App'x 208, 211 (9th Cir. 2004).
119. Balogun v. Gonzales, 126 F. App'x 874, 875 (9th Cir. 2005).
120. United States ex rel. Giglio v. Neelly, 208 F.2d 337, 338 (7th Cir. 1953).
121. John K. Webb, Prosecuting Social Security Number Misuse: Attacking Theft

at its Source, U.S. ATTYS' BULL., Jan. 2005, at 1, 3, available at http://www.justice.go
v/usao/eousafoia reading-roomlusab5301.pdf; see also 42 U.S.C. § 408 (2012).
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person) any payment or any other benefit to which he (or
such other person) is not entitled, or for the purpose of
obtaining anything of value from any person, or for any other
purpose--

(B) with intent to deceive, falsely represents a number to be
the social security account number assigned by the
Commissioner of Social Security to him or to another person,
when in fact such number is not the social security account
number assigned by the Commissioner of Social Security to
him or to such other person...

shall be guilty of a felony and upon conviction thereof shall be
fined under Title 18 or imprisoned for not more than five
years, or both. 122

The statute was not necessarily intended to serve as a
vehicle to deport undocumented immigrants. 123  In fact, it was
originally established for other reasons, such as to deter identity
theft for the purpose of "fraudulently obtain[ing] credit cards,
open[ing] utility accounts, access[ing] existing financial accounts,
[or] commit[ting] bank fraud."'124  Another reason for its
enactment, also unrelated to immigration, was to deter Social-
Security-benefits fraud, defined as occurring when a citizen-
recipient of Social Security benefits under one title program
"us[es] a false identity and SSN to apply for, and collect, benefits
under a second" benefit program. 125  However, because
undocumented immigrants were increasingly found in possession
of Social Security cards, even when such cards were only used to
find work, the statute served as the legal trampoline to the
phrase moral turpitude and its consequence of deportation. 126

122. 42 U.S.C. § 408 (2012).
123. Webb, supra note 121, at 1 (noting that even the Supreme Court agreed the

Privacy Act "was passed in 1974 largely out of concern over the impact of computer
data banks on individual privacy" (internal quotation omitted)).

124. See id. at 3.
125. Id. at 9.
126. See, e.g., Marin-Rodriguez v. Holder, 710 F.3d 734, 736, 738-39 (7th Cir. 2013)

(demonstrating an instance where an alien's prior conviction of misusing a social
security number was a violation of 42 U.S.C. § 408 (2012) and qualified as a crime
involving moral turpitude). But see Beltran-Tirado v. INS, 213 F.3d 1179, 1184-86
(9th Cir. 2000) (holding that a false representation of a social security number for
purposes of employment was in violation of 42 U.S.C. § 408(a)(7)(B) (2012), but was
not considered moral turpitude); United States v. Barel, 939 F.2d 26 (3d Cir. 1991)
(avoiding the use of "moral turpitude" completely when a nonimmigrant defendant
violated the social security statute by using a false social security number to deceive
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The Supreme Court has not yet heard a case specifically
addressing whether the use of a false Social Security card
exclusively to find work should be considered a crime involving
moral turpitude for purposes of deportation and admissibility.
However, the question is ripe for review in light of ongoing
disagreement between some U.S. Courts of Appeals. On one side
is the Ninth Circuit's decision in Beltran-Tirado v. INS,
establishing that use of a false Social Security card solely for
employment purposes does not constitute a crime of moral
turpitude. 127 Conversely, the Fifth Circuit in Heyder v. Keisler,
labeled the offense as one involving moral turpitude. 128 This
section provides an overview of these contrasting cases and
describes the resulting circuit disagreement in need of
clarification by the Supreme Court.

A. BELTRAN-TIRADO V. INS--THE NINTH CIRCUIT SAYS "No
MORAL TURPITUDE"

The first decision took place in 2000 and dealt with Octavia
Beltran-Tirado, a native and citizen of Mexico. 129 Ms. Beltran-
Tirado, then eighteen, entered the United States in 1968 on a
border-crossing card to escape physical abuse in her country.1 30

In order to obtain work, she made a false attestation on her
employer's 1-9 form and used a Social Security card that she
found on a bus."' For over twenty years, Ms. Beltran-Tirado
worked and paid taxes under another name, bought a house, and
did nothing "to create any liability" for the potential real owner of
the Social Security card. 32 Her earnings, however, "caused the
Internal Revenue Service to question" the real owner of the Social
Security card, which prompted the discovery and arrest of Ms.
Beltran-Tirado.133 After entering a guilty plea, the United States
District Court for the Southern District of California convicted
her under 42 U.S.C. § 408(a)(7)(B) for "using a false attestation

a banking institution for the purpose of avoiding child support payments).
127. See generally Beltran-Tirado v. INS, 213 F.3d 1179, 1184-86 (9th Cir. 2000);

Ahmed v. Holder, 324 F. App'x 82, 83-84 (2d Cir. 2009).
128. See generally Hyder v. Keisler, 506 F.3d 388, 393 (5th Cir. 2007);

Marin-Rodriguez v. Holder, 710 F.3d 734, 736, 738-39 (7th Cir. 2013).
129. Beltran-Tirado v. INS, 213 F.3d 1179, 1181 (9th Cir. 2000).
130. Petitioner's Opening Brief at 5, Beltran-Tirado v. INS, 213 F.3d 1179 (9th Cir.

2007) (No. 98-70783), 1999 WL 33631675, at *5.
131. Beltran-Tirado, 213 F.3d at 1182.
132. Id.
133. Id.
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on an employment verification form... and [for] falsely
representing a Social Security number ... 134 Upon completing
her sentence in prison, an immigration judge then requested her
deportation. 135 Ms. Beltran-Tirado sought relief, but the Board of
Immigration Appeals denied it on grounds that she was unable to
show the "good moral character" necessary for the deportation to
be placed on hold.13 The Board concluded that her convictions,
"making a false attestation in an employment form and using a
false Social Security number," constituted crimes of moral
turpitude.

137

The central question before the court was whether Ms.
Beltran-Tirado's actions and convictions constituted moral crimes
and thus crimes involving moral turpitude. The court started its
analysis by asserting that legislation and "federal decisional law
[in the matter] provide[d] no clear answer to this question."138

However, the court made note of an amendment added by
Congress to § 408(d) of the Social Security statute that provided,
under certain circumstances, 139 an exemption from prosecution
for "past use of false Social Security numbers."14  The court
subsequently fleshed out the reasoning for the exemption.
Looking deep into the legislative history of the exemption itself,
the court found in Congress's conference committee reports that
the drafters intended this exemption from prosecution to apply to
situations where an individual misused a social security card to
engage in conduct that would otherwise be lawful. 141 The court
directly cited the committee reports, which clearly stated:

The Conferees intend that this exemption apply only to those
individuals who use a false social security number to engage
in otherwise lawful conduct. For example, an alien who used
a false social security number in order to obtain
employment ... would be considered exempt from

134. Beltran-Tirado v. INS, 213 F.3d 1179, 1182 (9th Cir. 2000).
135. Id.
136. Id. at 1182-83.
137. Id. at 1183.
138. Id.
139. Beltran-Tirado, 213 F.3d at 1183 n.6 (explaining that the Section 408(d)(1)

exemption "grants immunity from certain prosecutions to aliens who achieve
permanent resident status" either through (1) amnesty; or (2) by seeking registry and
that Ms. Beltran-Tirado did not meet any of these categories).

140. Id.

141. Id. at 1183 (emphasis added).
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prosecution ... 142

Therefore, although the amendment exemption did not help
Ms. Beltran-Tirado in this case due to an unrelated timing
issue, 143 "its rationale illuminate[d] the view of Congress
concerning the lack of moral turpitude involved in [her]
actions. '

"144 The offense for which the court convicted her,
misusing a Social Security card solely for employment purposes,
was one of the offenses the exemption did not consider to be
moral crimes. 45  The court thus reasoned that when the
exemption does apply because the offense is committed only "to
further otherwise legal behavior," using a false Social Security
number is not a crime of moral turpitude for immigration
purposes. 146

Lastly, the court further supported its conclusion using the
well-established "distinction between malum prohibitum, an act
only statutorily prohibited, and malum in se, an act inherently
wrong."' 47  Citing the very definitions that the Board of
Immigration Appeals itself set forth, the court asserted that
moral turpitude should only encompass acts which are "per se
morally reprehensible and intrinsically wrong or malum in se, so
[that] it is the nature of the act itself and not the statutory
prohibition of it" that makes the crime one of moral turpitude. 41

Disagreeing with the Board, the court ultimately held that
"Beltran's acts [amounting to using a false Social Security card
solely for finding employment] are mala prohibita, not mala in
se... [and a]s such, they are not generally considered to involve
'moral turpitude." 49

142. Beltran-Tirado v. INS, 213 F.3d 1179, 1183 (9th Cir. 2000).
143. Id. Ms. Beltran-Tirado did not receive amnesty or timely seek registry before

her convictions as Section 408(d)(1)'s exemption required. However, the court
determined these timing issues were unrelated to the central issue of the case, i.e.
the morality of her actions. Id. at 1183-84 & n.9.

144. Id. at 1183.

145. Beltran-Tirado, 213 F.3d at 1183-84.

146. Id. at 1184.

147. Id.

148. Id. at 1184-85.

149. Id. at 1184.
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B. HYDER V. KEISLER-THE FIFTH CIRCUIT SAYS "MORAL

TURPITUDE"

Kashif Hyder, a native and citizen of Pakistan who legally
entered the United States at the age of three, overstayed his
visa's authorized period of visit. 150 When he was seventeen,
Hyder applied for and obtained a Social Security card by falsely
stating that he held a student visa and thus lawful status."' In
2002, a court convicted Hyder of "misuse of a Social Security
number obtained by fraud" and sentenced him to twelve months
of probation. 152 After serving his sentence, the Department of
Homeland Security issued an order of deportation for Hyder on
grounds that he overstayed his visitor's visa for the purpose of
finding employment.153 Hyder appealed the order for removal.5

The immigration judge denied the appeal after finding that
Hyder's conviction of misusing a Social Security card was a crime
involving moral turpitude, thus preventing him from "satisfy[ing]
the condition of 'good moral character' necessary to challenge
deportation.

55

The sole question before the court was "whether Hyder's
conviction for misuse of a Social Security number under 42 U.S.C.
§ 408(a)(7)(A)" constituted a crime involving moral turpitude. 156

The court examined the element of fraud, asserting that "crimes
whose essential elements involve fraud or deception" are usually
crimes of moral turpitude.5 7  The court provided several
examples: transporting a person with the intention to hide the
individual from law enforcement, forging or fraudulently using
credit cards, or offering a bribe.5 ' Unlike the Ninth Circuit, the
court did not pay attention to the "circumstances surrounding the
particular transgression" and instead solely focused on the
"inherent nature of the crime." '159  In doing so, the court
emphatically characterized the "inherent nature" of the crime as

150. Hyder v. Keisler, 506 F.3d 388, 389 (5th Cir. 2007).
151. Id.
152. Id.
153. Id.
154. Id.
155. Hyder, 506 F.3d at 389.
156. Id. at 390.
157. Id. at 391.
158. Id.
159. Id. at 393.
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one that fell "well within [that] circuit's understanding of the
definition of [crimes involving moral turpitude] ."160

This holding was "a direct contradiction [to] the Ninth
Circuit's decision in Beltran-Tirado v. INS."16' Although the Fifth
Circuit openly acknowledged the Ninth Circuit's decision, it
nevertheless asserted that the Fifth Circuit would "decline to
follow Beltran-Tirado.'62 The overarching justification provided
by the court was that Ninth Circuit cases were not binding
precedent; more specifically, Beltran-Tirado was contrary to Fifth
Circuit's existing precedents. 163  Perhaps aware of this
justification's apparent superficiality, the court provided a
second, yet equally shallow, reasoning for its divergence. The
Fifth Circuit concentrated its criticism on the Ninth Circuit's
reliance on the technicalities of the Social Security statute's
exemption 64 without truly justifying its own answer to the
question before the court: whether the misuse of a Social Security
card constituted malum in se conduct so "vile" and "depraved" as
to constitute moral turpitude.

IV. PROBLEMS WITH THE STATUS QUO

A. DUE PROCESS AND VOID FOR VAGUENESS: CONCERNS WITH
SUBJECTIVITY OF JUDGES DEFINING MORAL TURPITUDE

ARBITRARILY

Existing case law shows that judges faced with questions of
moral turpitude define the term based on their interpretation of
"conduct that shocks the public conscience as being inherently
base, vile, or depraved, contrary to the rules of morality." '65 This
collection of words points to a highly subjective determination-if
the immigration official or judge thinks the crime sounds morally
wrong, or perhaps mean and nasty, it is probably a crime of moral
turpitude. Thus, the problem lies in "what the Court[s] cannot

160. Hyder v. Keisler, 506 F.3d 388, 392 (5th Cir. 2007).
161. Moore, supra note 104, at 823.
162. Id. at 823-24.
163. Hyder, 506 F.3d at 393.
164. Id. ("[The 42 U.S.C. § 408(d) exemption only] appl[ied] specifically to aliens

who have already been granted lawful permanent resident status under the amnesty
or registry statutes. In addition, the amendment applies only to future criminal
prosecutions.... Hyder is not within the class of aliens described in § 408(e). He is
not a permanent resident ..." (internal citations omitted)).

165. See In re Short, 20 I. & N. Dec. 136, 139 (B.I.A. 1989); In re Danesh, 19 I. & N.
Dec. 669, 670 (B.I.A. 1988); accord In re Flores, 17 I. & N. Dec. 225, 227 (B.I.A. 1980).
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give[:] ... a basic definition of 'moral turpitude' to guide
administrators and lower courts. 166

This subjectivity and ambiguity inherent in the process of
determining which actions qualify as crimes of moral turpitude
create a concern under the "Void for Vagueness" doctrine, whose
"essential purpose ... is [precisely] to warn individuals of the
criminal consequences of their conduct."167  Deterring
unconstitutional uncertainty, the doctrine remains "among the
most important guarantees of liberty under law."168  The U.S.
Supreme Court has repeatedly held that "criminal statutes which
fail to give due notice that an act has been made criminal before
it is done are unconstitutional deprivations of due process of
law."169 The majority in Jordan v. De George briefly addressed
this concern for Void for Vagueness, and Justice Jackson fiercely
disputed the majority's position in his dissenting opinion. As
mentioned in the previous section, that case involved an
immigrant accused of moral turpitude for possessing distilled
spirits and intending to sell them without paying taxes.170 The
majority ultimately determined that statutory language
containing the phrase "moral turpitude" was not void for
vagueness, effectively limiting the future ability of judges to
compel Congress to further define the phrase. 171 Indeed most
courts went on to read Jordan "as foreclosing future 'vagueness'
challenges" to the moral turpitude standard. 172

However, one can argue that the majority's "foreclosing"
argument was not grounded in a solid analysis, and thus the
issue was far from resolved. The majority's reasoning was simply
that fraud was a "contaminating component in any crime," and
this in itself automatically resulted in moral turpitude,
warranting deportation. 173 However, as Justice Jackson alluded
to in his dissent, can we really assert with complete certainty
that every illegal action, such as not paying a tax or "fraud on the
revenues," is also a morally depraved action?1 74 And if it is, then

166. Jordan v. De George, 341 U.S. 223, 233 (1951).

167. Id.

168. Moore, supra note 104, at 826 (internal citation omitted).
169. Jordan, 341 U.S. at 230 (internal citations omitted).

170. Id. at 224-25.

171. Id. at 232.
172. Harms, supra note 72, at 272.

173. Jordan, 341 U.S. at 229; see also id. at 240-41 (Jackson, J., dissenting).
174. Jordan, 341 U.S. at 240-41 (Jackson, J., dissenting).
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should the "keen sentiment of revulsion" associated with moral
turpitude also be directed at any of us who have ever evaded a
"sales tax [through an internet sale, for example] ... or fail[ed] to
keep his account square with a parking meter"?17 5  In his
dissenting opinion, Justice Jackson appropriately asked us "not
[to] forget that criminality is one thing-a matter of law-and
that morality, ethics and religious teachings are another."'176

When we "undertake to translate ethical concepts into legal ones,
case by case," we tread on very "treacherous grounds.' 77  The
effects of this undertaking are particularly alarming considering
the consequences for the immigrant, which not only include "the
punishment which a citizen would suffer for the identical acts,"
but also the additional sentence of deportation. 178  Our friend
Santiago, for example, simply because of his alienage, is for all
practical purposes struck with an additional "life sentence of exile
from what has become [his] home, [and] of separation from his
established means of livelihood for himself' and his loved ones-
his American-born children included. 179 As the Jordan dissent
put it, there is "no reason to... make the penalty for the same
act so much more severe in the case of an alien ... than it is in
the case of a native."'80  If nothing else, this disparity in
treatment highlights the need for aliens to be entitled to due
process of law.

However, due process of law is not possible when a statute is
so vague and so indefinite that it results in unconstitutional
uncertainty.'8 ' Central to establishing whether a statute is
unconstitutionally uncertain is assessing whether the due process
requirements of adequate notice and judicial discretion and
constraint are satisfied."8 2 To an extent, this implicit two-step

175. Jordan v. De George, 341 U.S. 223, 241 (1951) (Jackson, J., dissenting).
176. Id.
177. Id. at 242.
178. Id. at 232.
179. Id. at 243.
180. Jordan, 341 U.S. at 241 (Jackson, J., dissenting).
181. Anthony G. Amsterdam, Note, The Void-for-Vagueness Doctrine in the

Supreme Court, 109 U. PA. L. REV. 67, 67-68 (1960).
182. Id. at 67 n.3 ("The most articulate modern conception of the [void for

vagueness] doctrine as a command of due process stresses two aspects: fair warning
to the potential criminal offender ... and standards sufficiently precise to guide the
court and jury in determining whether a crime has been made out ...." (internal
citations omitted)); see also Moore, supra note 104, at 827 ("A statute can be
considered unconstitutionally vague for either of two independent reasons. First, a
law may be unconstitutionally vague if it fails to provide people of ordinary

844 [Vol. 60



2014] A Call to Redefine Crimes of Moral Turpitude

analysis was seen in Jordan. The first step, which the majority
addressed, determines whether the statute sufficiently provides
"notice [to individuals] of the penal consequences of their
conduct. '18 3 The second step, advanced by Justice Jackson in his
dissent, addressed concerns for arbitrary and inconsistent judicial
interpretation of the statute due to its ambiguity and the absence
of a guiding definition. If through this two-step analysis the
"court detects concerns for notice or arbitrary enforcement," a
third step becomes necessary in which the court must strike a
balance between the need for the statute and the impact it will
have on the individual.184

1. LACK OF NOTICE

To justify the adequacy of notice of the term crimes involving
moral turpitude, the Jordan Court emphasized that the term had
been used in immigration law for over sixty years, thus providing
a safe presumption of judicial familiarity with the term.18 5 To
further bolster the argument that the term is not a new concept,
the Jordan majority also pointed to its undisrupted use in other
noncriminal contexts, such as denial and revocation of
professional licenses, disbarment of attorneys, or impeachment of
witnesses.18 6 Essentially, the majority argued that the passage of
time sufficiently solidified the application of the phrase crimes
involving moral turpitude to the point of making its application
valid and needless of further review. However, although there is
merit to this idea that through evolving "administration practice
or judicial construction" a statute or phrase may become more
clear as a term of legal art (as Justice Jackson correctly pointed
out in his dissent), in the term's history of application "neither
the Government nor the Court[s]" have really spelled out "any
consistent pattern of application or consensus of [its] meaning." ''

"7

Therefore, reliance on the history of application of the term
crimes involving moral turpitude should not serve as a substitute
for appropriate notice under the Due Process Clause. Even

intelligence a reasonable opportunity to understand what conduct [the law]
prohibits.... Second, a statute is vague if it authorizes or even encourages arbitrary
and discriminatory enforcement." (internal quotations omitted)).

183. Harms, supra note 72, at 271.
184. Id.
185. Jordan v. De George, 341 U.S. 223, 229 (1951).
186. Id. at 227.
187. Id. at 239 (Jackson, J., dissenting).
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though immigration is not a criminal matter, there are important
reasons why the law should nevertheless require notice in an
immigration context. First, although immigration proceedings
such as inadmissibility and deportation are not criminal, "they
are sufficiently severe to be in their nature penal. Men who are
menaced with the loss of civil rights should know with certainty
the possible grounds of forfeiture.' ' 8  Second, the state and
federal statutes corresponding to the offenses that are later
classified as crimes of moral turpitude do not give notice of the
potential consequence of inadmissibility or deportation. For
example, 42 U.S.C. § 408(a)(7)(B), the statute that penalizes the
use of a false Social Security card, l8 9 does not contain the words
"deportation," "inadmissibility," or even "moral turpitude."' 90

2. JUDICIAL ARBITRARINESS

A statute or an application of a term that either "forbids or
requires the doing of an act in terms so vague that men of
common intelligence must necessarily guess at its meaning and
differ as to its application violates the first essential of due
process of law."'' This is precisely the case with the application
of the term crimes involving moral turpitude. Because of the
likelihood that courts are making decisions derived from their
own interpretations of vague and non-legal terms like "wicked" or
"deceitful," there is disparity and inconsistency on which offenses
courts ultimately deem crimes of moral turpitude and which
offenses they do not. Justice Jackson echoed this concern in his
dissent in Jordan by addressing the method of application of the
term crimes involving moral turpitude as one based "upon the
moral reactions of particular judges to particular offenses."' 92

Therefore, because the term creates a concerning level of
arbitrariness, Congress misplaced the burden of interpreting the
term on the shoulders of administrative judges without providing
them with any real statutory guideposts. The approach has
simply resulted in case-by-case outcomes and a method of making
laws that does not produce consistent or objective precedents.

188. Harms, supra note 72, at 272 (internal quotation omitted).
189. 42 U.S.C. § 408(a)(7)(B) (2012).

190. Id.
191. Connally v. Gen. Constr. Co., 269 U.S. 385, 391 (1926).
192. Jordan v. De George, 341 U.S. 223, 239 (1951).
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3. THE BALANCING OF COMPETING INTERESTS

After finding that there is inadequate notice, coupled with
the potential for judicial arbitrariness, a court must balance the
competing interests between the "necessity of statutory
ambiguity" and "the impact on protected conduct."'93  If the
statute does not greatly impact the individual, then there may be
no need to clarify the statute to eliminate its vague nature. 194 On
the other hand, if the statute's potential consequences
disproportionately impact the individual's life and liberty
interests, then an argument should be made for clarifying the
statute.195 As Justice Jackson put it, deportation implies "a life
sentence of banishment" from what has become the alien's
established life, family, and home. 196  Inadmissibility is no
different because it prevents an immigrant from meeting the
"good moral character" required to defer a deportation or to
advance to the next stage in his or her path to citizenship. These
"savage penalt[ies]" tilt the balance of competing interests in
favor of the individual whose rights are being adjudicated
through arbitrary judicial interpretation of an already nebulous
and undefined standard. 197  This surely merits Congressional
action to abrogate the vagueness of the term in favor of an
"intelligible definition" that would clarify what conduct would be
deemed deportable and inadmissible, subjecting the individual to
severe and irrevocable immigration consequences. 198

B. STARVE OR LIE? AN UNDOCUMENTED IMMIGRANT'S UNFAIR

CHOICE

From our youth we are taught universal values and truths
that are meant to prepare us to overcome the hardships that life
imposes on us all. One of these universal values is to always tell
the truth because "the truth shall make you free."' 99 We are also
taught to work hard every day so that we can pursue whatever
path allows us to give our families a life of dignity and joy. Our
Founding Fathers began this very nation by fighting for that
unalienable right endowed by our creator to pursue happiness in

193. Harms, supra note 72, at 271.

194. See id. at 273-74.

195. See id.

196. Jordan v. De George, 341 U.S. 223, 232 (1951) (Jackson, J., dissenting).

197. Id. at 243.

198. Id. at 245.

199. John 8:32 (King James).
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a world where all men are created equal.2 0 Ironically however,
these two ideals become mutually exclusive for a person
migrating to the United States without documents. It is
increasingly impossible for those living undocumented in this
country to find work without perpetrating some kind of lie.201

With the government imposing serious and costly penalties on
employers who knowingly hire undocumented immigrants,
employers are keenly aware of the legal status of every single
person they hire.20 2 Employers cover their bases by requiring all
applicants to produce verification documents, most commonly a
Social Security card and a state-issued identification card,
establishing the applicant's eligibility to work in the United
States.20 3 Thus, unless a person has these documents in his or
her possession, finding employment is virtually impossible.

This Comment does not criticize the current government
system of penalties imposed on employers who knowingly hire
illegal workers, nor does it condone this illegal practice. It merely
describes these different dynamics to show how severely they
limit the choices for an undocumented immigrant-who might
have fled his or her native country due to some form of
unbearable political, religious, or economic oppression-to either
not work and thus not eat or to do what he or she must in order to
subsist.

Since the comprehensive "amnesty" of 1986-the
Immigration Reform and Control Act (IRCA)-it has been
expressly illegal for employers to hire undocumented aliens.20 4

The IRCA subjects employers who knowingly employ

200. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) ("[A]ll men are
created equal, that they are endowed by their Creator with certain unalienable
Rights, that among these are Life, Liberty and the pursuit of Happiness.").

201. Cracking Down on Employers Hiring Undocumented Workers, WHITE HOUSE,
http://www.whitehouse.gov/issues/immigration/strengthening-enforcement (last
visited Nov. 1, 2014) (stating for example that, "[slince January 2009, ICE has
audited more than 8,900 employers suspected of hiring illegal labor[, debarred 8,590
companies and individuals, and imposed more than $100.3 million in financial
sanctions-more than the total amount of audits and debarments than during the
entire previous administration").

202. Id.

203. 1-9 Employment Eligibility Verification, supra note 2; see, e.g., Federal 1-9
Form, HARVARD U., http://seo.harvard.edu/federal-i9-form (last visited Nov. 2, 2014)
(commenting that "[t]he second most common [documents provided for 1-9 purposes]
is a social security card and driver's license").

204. See Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 100
Stat. 3359 (codified as amended in scattered sections of 8 U.S.C.).
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undocumented immigrants to very stringent fines ranging from
$375 to $3,200 per worker for the first violation and $4,300 to
$16,000 per worker for further violations. °5  In addition,
employers may face civil fines, criminal penalties, debarment
from government contracts, and even imprisonment if the
government finds a deliberate pattern of such illegal practice. °6

To prevent the hiring of undocumented immigrants, the
United States Citizenship and Immigration Services now requires
that all U.S. employers complete and retain for each employee an
Employment Eligibility Verification form, also called the Form I-
9.27 This form has to be completed by all new employees,
including citizens and noncitizens. The purpose is to have
employers document, and therefore be able to prove, that each
new employee is authorized to work in the United States. The
form must be completed within three days of the employee's
hiring, but if the job is to last less than three days, the form must
be completed at the time employment begins."' To illustrate the
strictness of the process, one section of the 1-9 form requires a
legal attestation of employability and reads as follows:

I attest, under penalty of perjury, that I am:

__ A citizen of the United States

__ A noncitizen national of the United States

__ A lawful permanent resident

__ An alien authorized to work.

Then the 1-9 form also requires employees themselves to
attest to the following:

I am aware that federal law provides for imprisonment
and/or fines for false statements or use of false documents in
connection with the completion of this form.

Thus, the 1-9 process is exacting and very systematic. An
undocumented immigrant arriving at a hiring center without the
proper documents required by the form will be turned away

205. Penalties, U.S. CITIZENSHIP & IMMIGR. SERVICES, http://www.uscis.gov/i-9-
central/penalties (last updated Nov. 23, 2011); see also 8 U.S.C. § 1324a (2012).

206. 8 U.S.C. § 1324a(f)(1) (2012).
207. Penalties, supra note 205; see also 1-9 Employment Eligibility Verification,

supra note 2.
208. 1-9 Employment Eligibility Verification, supra note 2.
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without a second thought. Consequently, if their goal is to work,
undocumented immigrants must misrepresent their legal status
on the 1-9 form provided by employers. The worker commits this
misrepresentation when providing the required documents, most
often, an identification card that proves the worker's identity and
the worker's Social Security card that proves eligibility to work in
the United States. Although the form provides some flexibility as
to the types of identification documents the worker has to
present, the requirement of the Social Security card is often rigid
for tax withholding purposes. °9

Therefore, because a worker must have a Social Security
card or proof of his Social Security number to work, in the search
for employment the undocumented immigrant is inevitably faced
with the inherent choice between working and providing for his or
her family or likely being guilty of perjury due to violating this
administrative process. This is what happened to our friend
Santiago, who would have been unable to work without the Social
Security card in his possession at the time of employment.

Another underlying element of potential unfairness in this
process relates to Social Security contributions made by the
worker while working under a false Social Security card. If an
undocumented immigrant legalizes his immigration status
through some legal avenue, such as applying for a work visa or
legal residence (as Santiago attempted to do), they are forced to
lie about having worked for years under a false Social Security
number. If they do not lie and are honest, they will be found
guilty of a crime involving moral turpitude. Consequently, the
situation forces them to deny that they have contributed Social
Security payments under that false Social Security number for all
those years. Once again, an immigrant like Santiago is faced
with another unfair choice: if he is honest, he will be deemed
deportable, but if he lies, he gets to stay in the United States but
will lose a lifetime of contributions.

209. Hiring Employees, INTERNAL REVENUE SERVICE,
http://www.irs.gov/Businesses/Small-Businesses-%26-Self-Employed/Hiring-
Employees#2 (last updated Sept. 3, 2014) ("You are required to get each employee's
name and Social Security Number (SSN) and to enter them on Form W-2. (This
requirement also applies to resident and nonresident alien employees.) You should
ask your employee to show you his or her social security card.").
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V. PROPOSALS

A. A CALL To CONGRESS To DEFINE CRIMES INVOLVING
MORAL TURPITUDE

In light of the multiple layers of uncertainty surrounding
crimes involving moral turpitude, present not only in the
Immigration and Nationality Act (INA) but also in its application
by the courts, Congress should provide a better definition for
what such a crime really is. Congress has done this before. For
example, it chose to define "aggravated felon[ies]" in the context
of immigration and provided a specific list of those crimes.21 ° In
the INA, however, although Congress delineated the sentencing
guidelines of someone guilty of a crime involving moral turpitude,
it "ma[de] no effort to define" the phrase itself.211 Instead, it left
the definition up "to the changing moral standards of the nation,"
and much worse, to an administrative judge's subjective
interpretation of what that moral standard could possibly be.21 2

As stated before, the vague and arbitrary nature of how
courts apply the term crimes involving moral turpitude raises
serious due process concerns regarding the need to provide
adequate notice and reduce judicial arbitrariness. For example,
absent a clear definition in the federal statute, the applicable
state statute, or the federal INA, does the alien have notice that
use of a false Social Security card solely for the purpose of finding
work may subject him to deportation? Does an alien have
adequate notice of which specific offenses would lead to
deportation and which would not? In other words, is there
uniformity in the classification's treatment of these offenses?
These questions can only be properly addressed through a
statutory definition establishing the application boundaries of the
term crimes involving moral turpitude.

First, Congress should implement a listing method clearly
enumerating those crimes that would constitute crimes involving
moral turpitude. 13 As mentioned before, Congress has already
employed this method when listing all the crimes that constitute
"aggravated felon[ies]" within the immigration context.1 4 This

210. Harms, supra note 72, at 279.
211. Id. at 278.
212. Id.
213. Id. at 279.
214. Id.; see also 8 U.S.C. § 1101(a)(43) (2012).
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definition could be added to the current "Definitions" section of
the INA.215 By listing exactly which crimes would subject an
alien to being convicted of a crime involving moral turpitude, the
due process concern of inadequate notice would be appropriately
addressed. An alien would know exactly what conduct would lead
to deportation or inadmissibility. In addition, by providing clear
and consistent application guidelines, this proposal would also
address the concerns for judicial arbitrariness because
administrative judges would have a clear scope within which to
operate. Operating with a very defined list, judges would simply
apply the classification of crimes involving moral turpitude to any
offense that appears on the list. Any offense not included on the
list would not be a deportable or inadmissible offense. To
illustrate, a listing method would resemble the following:216

8 U.S.C. § 1101(a)(49)

The term "crimes involving moral turpitude" means:

(A) any crime against the person when the statutory
definition requires malicious intent or criminal recklessness,
including:
(i) murder, voluntary manslaughter, manslaughter involving
recklessness,

(ii) kidnapping,

(iii) mayhem,

(iv) assault with intent to kill, assault with intent to rob,
assault with intent to commit abortion, assault with a deadly
weapon, and

(v) aggravated DUI.

An illustrative list from Congress, like the one above, would
ensure that the accused has enough notice of the consequences of
a particular offense. In addition, it would eliminate arbitrariness
in the current system of classification used by the Immigration
Board and judges because it would "detail[] exactly which
crimes... may be use[d] to exclude or deport aliens. 217

215. 8 U.S.C. § 1101 (2012).

216. Harms, supra note 72, app. A at 283-86 (providing a helpful example of a
listing method).

217. Id. at 280.

852 [Vol. 60



2014] A Call to Redefine Crimes of Moral Turpitude

B. CONSIDERING AN EXCLUSION FROM THE LIST: USE OF A
FALSE SOCIAL SECURITY CARD SOLELY FOR THE PURPOSE OF

WORKING SHOULD NOT BE A CRIME INVOLVING MORAL
TURPITUDE

In its formulation of the list of offenses that would be
considered crimes involving moral turpitude, a special exemption
should be made for those aliens who used a false Social Security
card for the sole purpose of finding employment to provide for
their families. In practice, this exemption could take the shape of
a rebuttable presumption. For example, the use of a false Social
Security number could still by default be presumed to be a crime
of moral turpitude. However, the alien would be given the
opportunity to rebut that presumption by proving through a
preponderance of the evidence that the sole purpose of that action
was to find employment, motivated by the need to provide for
himself or herself and family. This exemption would also afford
the alien the opportunity to distinguish himself from those who
use a false Social Security number for more perverse and morally
reprehensible motives, such as identity theft, credit card fraud,
child support fraud, or Social Security benefits fraud.

An example of this exemption in the INA would resemble the

following:

8 U.S.C. § 1101(a)(49)

The term "crimes involving moral turpitude" means:

(A) any crime against the person when the statutory
definition requires malicious intent or criminal recklessness,
including:

(i) murder, voluntary manslaughter, manslaughter involving
recklessness,

(ii) kidnapping,

(iii) mayhem,

(iv) assault with intent to kill, assault with intent to rob,
assault with intent to commit abortion, assault with a deadly
weapon, and

(v) aggravated DUI.

(vi) use or misrepresentation of a false Social Security card-
an alien may rebut the presumption that this offense
constitutes a crime involving moral turpitude by showing

853
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through a preponderance of the evidence that the conduct
underlying the offense was solely for the purpose of obtaining
employment which was not available through other means.

It is important to clarify at this point that the exemption
proposed in this Comment is one from deportation and
inadmissibility, and not one from prosecution for the actual
offense of misusing a Social Security card. Should there be a
penalty for the offense? Absolutely, and the alien should satisfy
the sentence imposed by the particular state statute under which
the State is prosecuting. However, should the offense also be
considered a moral crime? This Comment argues that it should
not. The reasoning behind this position echoes the intent of
Congress when it drafted the exemption to the Social Security
statute, 42 U.S.C. § 408, already discussed by the Beltran-Tirado
Court-because the motivation underlying this particular offense
is not ill-intended, as credit card fraud or identity theft would be,
the conduct underlying the offense does not really involve moral
turpitude. Thus, although the offense should be subject to
prosecution, it should be exempt from deportation.

This approach would represent a middle ground between the
concerns expressed by the Ninth Circuit in Beltran-Tirado and
those illustrated by the Fifth Circuit in Hyder. In addition, this
exemption would address the important distinction advanced in
Beltran-Tirado "between malum prohibitum, an act only
statutorily prohibited, and malum in se, an act inherently
wrong.''218 For example, if the accused individual misused a
Social Security card for the purpose of identify-theft or credit card
fraud or any other ill-intended reason, then that action should be
considered malum in se and, thus, also a crime involving moral
turpitude triggering deportation. However, if the accused
individual is able to prove by a preponderance of the evidence
that his or her use of a false Social Security card was solely for
the purpose of finding otherwise honest employment, then his or
her actions would not be considered a moral crime. This follows
from the reasoning that laboring for the purpose of providing for
one's family, although statutorily prohibited by the circumstances
faced by immigrants like Santiago, could never, in any nation or
in any time, be considered inherently immoral.219

218. Beltran-Tirado v. INS, 213 F.3d 1179, 1184 (9th Cir. 2000).

219. See id.
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VI. CONCLUSION

This Comment does not call for amnesty or universal legal
status for undocumented immigrants; nor does it advocate for
condoning the offense of using a false Social Security card.
Further, it does not challenge the current sentencing guidelines
provided by state statutes for such an offense. Instead, this
Comment specifically criticizes the classification of this offense as
a crime involving moral turpitude, and it does so for multiple
reasons. First, the existing mechanism by which an offense is
classified as a crime involving moral turpitude is too arbitrary
and subjective to be used as an appropriate standard for
deportation and inadmissibility. The current process raises
serious due process concerns regarding the need to provide the
accused with adequate notice and to reduce the potential for
judicial arbitrariness. To address these concerns, Congress
should rise to the occasion and establish a clear definition of what
constitutes a crime involving moral turpitude. Congress can do
this by formulating an illustrative and conclusive list of those
offenses.

in addition, a special exemption from deportation should be
made for undocumented workers accused of misusing a social
security card solely for obtaining employment. Although the
presumption would be that the offense of misusing a social
security card is a crime involving moral turpitude, the accused
would be able to rebut this presumption by showing that the
underlying motive of the offense was solely to work and provide
for his or her family. Although still a punishable offense under
the applicable statute, the action would not be considered
immoral, which would unfairly subject the alien to the additional
drastic and irrevocable punishment of deportation or
inadmissibility. The clarification this Comment proposes is
critical because the decision to "banish and exile [a person] from
this country. . . where his family resides and which is his home 220

should be based on more than just a "nebulous concept" like
crimes involving moral turpitude.221

Carlos Cano

220. Brief for the Respondent at 17, Jordan v. De George, 341 U.S. 223 (1951) (No.
348), 1951 WL 82137, at *17.

221. In Re Tran, 21 I. & N. Dec. 291, 292 (B.I.A. 1996).
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