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LANE EX REL. LANE V. HALLIB UR TON: THE
FIFTH CIRCUIT'S RECENT TREATMENT OF THE
POLITICAL QUESTION DOCTRINE AND WHAT IT

COULD MEAN FOR COMER V. MURPHY OIL

I. INTRODUCTION

It was widely reported as the "Good Friday Massacre."1 Although the
term might cause twentieth century American historians to think of the
schoolbook images of bloodshed between Native Americans and English
settlers in colonial Jamestown, 2 the United States' recent presence in Iraq
and the United States military's financial conscription of civilian
contractors have produced a contemporary "Good Friday Massacre." This
mobilization served as the backdrop of the provocative United States Fifth
Circuit Court of Appeals decision in Lane ex rel. Lane v. Halliburton.3

Lane was a consolidated appeal of three district court cases, born of
the same turn of events, after the United States District Court for the
Southern District of Texas found nonjusticiable political questions were
presented.4 The Fifth Circuit reversed and remanded, finding no political
questions extant. The decision in Lane portends the Fifth Circuit's ratio
decidendi to be employed in the high-profile global warming case Comer v.

1. See David Ivanovich, Halliburton Ignored Dangers, Drivers Say, HOUSTON CHRON., Sept.
19, 2006, at Bus. Page 1, available at http://www.chron.com/CDA/archives/archive.mpl?id
=20064193636 (last visited Jan. 5, 2009). See also Daphne Eviatar, 5th Circuit to Weigh
Jurisdiction Over Contractors in Iraq, Jan. 29, 2008, available at http://www.law.com/jsp
/ihc/PubArticleIHC.jspid=1201514750098 (last visited Jan. 5, 2009).

2. Fred Fausz, Jamestown at 400: Caught Between a Rock and a Slippery Slope, May 7,
2007, available at http://hnn.us/articles/38375.html (last visited Jan. 5, 2009).

3. Lane ex rel. Lane v. Halliburton, 529 F.3d 548 (5th Cir. 2008).
4. The three cases consolidated on appeal were Fisher v. Halliburton, 454 F. Supp. 2d 637

(S.D. Tex. 2006), Smith-Idol v. Halliburton, No. H-06-1168, 2006 WL 2927685 (S.D. Tex. Oct.
11, 2006), and Lane v. Halliburton, No. H-06-1971, 2006 WL 2796249 (S.D. Tex. Sept. 26,
2006).

5. Lane, 529 F.3d at 568.
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Murphy Oil U.S.A. 6 Both cases involved tort-based claims arguably
intertwined with political questions. Based on the reason for decision in
Lane, the court should reverse and remand Comer for further proceedings at
the district court level.

This Note addresses Lane's importance as a recent development in
Fifth Circuit political question jurisprudence. Part II provides an overview
of the facts and holding of the case. Part III sets up the legal background by
looking at two major theories of political question as well as Baker v. Carr,7

the U.S. Supreme Court's most comprehensive treatment of the political
question doctrine. Part IV is a detailed summary of the Fifth Circuit's
opinion in Lane. Part V analyzes which theory of political question the
Fifth Circuit applied and suggests how its decision could influence the Fifth
Circuit in its pending climate change case, Comer v. Murphy Oil, U.S.A.8

Part VI provides a brief conclusion.

II. FACTS AND HOLDING

In April 2004, Iraqi insurgents attacked American fuel transport
convoys, injuring and killing civilian truck drivers.9 The drivers were
working in Iraq for Kellogg Brown & Root ("KBR"), a wholly-owned
subsidiary of Halliburton.10 KBR recruited the drivers to perform a contract
with the United States Army." The contract was pursuant to the Logistic
Civil Augmentation Program ("LOGCAP"). l2 LOGCAP authorizes the
Army to employ "civilian contractors to perform selected services in
wartime to augment Army forces."' 13  Contracts under LOGCAP are
intended to allow for more efficient allocation of military forces "by
capitalizing on the civilian sector.' 14

The contract between KBR and the United States Army provided that

6. Comer v. Murphy Oil U.S.A., No. 07-60756 (5th Cir. filed Sept. 28, 2007).

7. 369 U.S. 186 (1962).

8. Comer, No. 07-60756.

9. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 555 (5th Cir. 2008).

10. Id. at 554.
11. Fisher v. Halliburton, 454 F. Supp. 2d 637, 638 (S.D. Tex. 2006). "The army awarded

Kellogg Brown & Root Services (KBR) contract No. DAAA09-02-0007 to provide essential
services in support of the military in Iraq." Id.

12. Lane, 529 F.3d at 554.

13. U.S. Army Reg. 700-137, at 1-1 (Dec. 16, 1985), available at
http://www.army.mil/usapa/epubs/pdf/r700_137.pdf. See also Lane ex rel. Lane v. Halliburton,
529 F.3d 548, 554 (5th Cir. 2008) (citing U.S. Army Reg. 700-137, at 1-1).

14. U.S. Army Reg. 700-137, at 2-1(a) (Dec. 16, 1985), available at http://www.army.mil
/usapa/epubs/pdf/r700_137.pdf. See also Lane, 529 F.3d at 554 (citing U.S. Army Reg. 700-137,
at 2-1 (a)).
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the Government was responsible for gathering security-related intelligence
and providing force protection for the drivers. 5 Army Regulations do not
place civilians working pursuant to a LOGCAP contract under the direct
supervision of the military,' 6 but the military is responsible for risk
assessment and determination of whether contractor support is appropriate
in a given situation or location. 7 The Army Field Manual requires the
military to provide "adequate force protection and a safe workplace for
contractors and their employees who are performing support services
overseas."18

On April 8, 2004, plaintiff Kevin Smith-Idol's fuel transport convoy
was sent to Camp Ridgeway, "an area known to be subject to constant
enemy attacks and artillery fire."' 9 Smith-Idol alleged that he was injured~20
as a result of KBR's conduct. On April 9, 2004, Plaintiff Reginald Cecil
Lane was involved in a similar incident in which his convoy was sent into
"an area that had been subjected to continuous attack by anti-American

,,21factions. Lane suffered "partial loss of an arm and irreparable braind ,,22

damage. Also on April 9, a number of convoys were rerouted to
23Baghdad International Airport, an unfamiliar destination to the drivers.

One convoy was attacked en route, leaving six men dead, eleven men
injured, and one man missing.24

While the military played a large role in the execution of the contract,
the Plaintiffs 5 did not seek damages from the Government. Rather, the

15. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 554 (5th Cir. 2008).
16. U.S. Army Reg. 700-137, at 3-2(d) (Dec. 16, 1985), available at http://www.army.miU

usapa/epubs/pdf/r700_137.pdf. See also Lane, 529 F.3d at 554 (citing U.S. Army Reg. 700-137, at
3-2(d)).

17. U.S. Army Reg. 700-137, at 2-4(b), 3-1(a) (Dec. 16, 1985), available at http://www.amy
.mil/usapa/epubs/pdf/r700-l37.pdf; see also Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 554
(5th Cir. 2008) (citing U.S. Army Reg. 700-137, at 2-4(b), 3-1(a)).

18. U.S. Army Field Manual 3-100.21, at 6-3 to 6-6 (Jan. 3, 2003), available at _http://www.
globalsecurity.org/military/library/policy/army/fm/3-100-21/index.html. See also U.S. Army Reg.
715-9, at 1-5(k)(2)-(3) (Oct. 29, 1999), available at http://www.army.mil/usapa/epubs
/pdf/r715_9.pdf. See also Lane, 529 F.3d at 554 (citing U.S. Army Reg. 715-9, at 1-5(k)(2)-(3)).

19. Smith-Idol v. Halliburton, No. H-06-1168, 2006 WL 2927685, at *1 (S.D. Tex. Oct. 11,
2006).

20. Plaintiffs Original Federal Complaint at 17, Smith-Idol v. Halliburton, No. H-06-1168,
2006 WL 2927685 (S.D. Tex. Oct. 11, 2006).

21. Lane v. Halliburton, No. H-06-1971, 2006 WL 2796249, at *1 (S.D. Tex. Sept. 26, 2006).
22. Id.

23. Fisher v. Halliburton, 454 F. Supp. 2d 637, 639 (S.D. Tex. 2006).

24. Id.
25. The court refers to the civilian truck drivers, their spouses, and their dependents from the

three consolidated actions, discussed infra note 30 and accompanying text, collectively as
"Plaintiffs." Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 554 (5th Cir. 2008).
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Plaintiffs sought compensation from KBR. 26  Plaintiffs contended that
KBR's recruiting materials misled them with misrepresentations concerning
the scope of work, not to mention the risks involved. KBR told the
Plaintiffs that their efforts would be focused on rebuilding in Iraq and that
they would not be in a "war zone or combat area. '

,
27 Further, Plaintiffs

supported their argument by presenting a website that assured applicants
they would have twenty-four-hour security and would be "100% safe. 28

Plaintiffs alleged that such misrepresentations induced them to take
positions with KBR.29

Plaintiffs brought suit in the United States District Court for the
Southern District of Texas.3 0 Plaintiffs asserted state law claims, including
fraud and intentional infliction of emotional distress, and Plaintiffs pled
federal civil rights violations and civil RICO violations.31 Three separate
actions came before the district court and all were dismissed with

32prejudice. In Fisher v. Halliburton, the district court held that Plaintiffs'
claims raised a nonjusticiable political question.33 The Court in Fisher held
that the facts of the case implicated a number of formulations laid out by
the Supreme Court that indicate the presence of a political question. 34 The
district court dismissed Lane v. Halliburton and Smith-Idol v. Halliburton
for the same reasons enumerated in Fisher.35

These three cases were consolidated for appeal to the United States
Fifth Circuit Court of Appeals. 36 On appeal, the Fifth Circuit reversed and
remanded for further proceedings consistent with its opinion.3 v The court
held that despite the arguable appearance of and potential for political
questions to predominate, further development of the facts was the only

26. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 555 (5th Cir. 2008).

27. Id. at 554-55.

28. Id. at 554 (quoting KBR recruitment materials).

29. Id. at 555.

30. Fisher v. Halliburton, 454 F. Supp. 2d 637 (S.D. Tex. 2006); Smith-Idol v. Halliburton,
No. H-06-1168, 2006 WL 2927685 (S.D. Tex. Oct. 11, 2006); Lane v. Halliburton, No. H-06-
1971, 2006 WL 2796249 (S.D. Tex. Sept. 26,2006).

31. Lane, 529 F.3d at 555. The court noted in its decision that the Plaintiffs focused their
appeal on the fraud and intentional tort theories but did not waive their 42 U.S.C. § 1983 civil
rights claim or their 18 U.S.C. § 1962 RICO claim. Id. at 564, n.7.

32. Fisher, 454 F. Supp. 2d at 644; Smith-Idol, 2006 WL 2927685 at *2; Lane, 2006 WL
2796249 at *1.

33. Fisher, 454 F. Supp. 2d at 644.

34. Id. See discussion of Baker v. Carr infra Part III.B.

35. Lane v. Halliburton, No. H-06-1971, 2006 WL 2796249, at *1 (S.D. Tex. Sept. 26, 2006);
Smith-Idol v. Halliburton, No. H-06-1168, 2006 WL 2927685, at (S.D. Tex. Oct. 11, 2006).

36. See generally Lane ex rel. Lane v. Halliburton, 529 F.3d 548 (5th Cir. 2008).
37. Id. at 568-69.
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route to resolve Plaintiffs' claims without answering constitutionally
38

impermissible political questions.

IlL BACKGROUND

An understanding of the political question doctrine begins with the
structure of the federal government provided for in the United States
Constitution. The Constitution established three branches of government.39

The Framers of the Constitution delegated to each branch of government a
distinct set of powers and responsibilities: Article I grants legislative power
to Congress; Article II grants executive power to the President; and Article
III grants judicial power to the Courts. 40  The policy underpinning this
separation of powers was the maintenance of a system of checks and
balances to prevent any one branch of government from becoming too
powerful.4 1

Article III of the Constitution requires a plaintiff to present a case or
controversy before a court may exercise its judicial review.4 2 The U.S.
Supreme Court has interpreted Article III's case or controversy requirement
as a series of limits on which matters courts can hear and decide.43 These
limits, referred to as justiciability doctrines, are derived either from the text
or interpretation of the Constitution itself, or from "prudent judicial
administration."

44

The justiciability doctrines often have overlapping origins and policy
justifications. They include: prohibition against advisory opinions, standing,
ripeness, mootness, and the political question doctrine.4

A. THE CLASSICAL AND PRUDENTIAL POLITICAL QUESTION DOCTRINES

Throughout the development of the political question doctrine,
scholars have identified two theories of application used by courts when

38. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 568 (5th Cir. 2008).

39. U.S. CONST. arts. 1-II.

40. Id.

41. See generally THE FEDERALIST No. 51 (James Madison) (Random House 1937).
In order to lay a due foundation for that separate and distinct exercise of the different powers
of government, which to a certain extent is admitted on all hands to be essential to the
preservation of liberty, it is evident that each department should have a will of its own; and
consequently should be so constituted that the members of each should have as little agency
as possible in the appointment of the members of the others.

Id. at 336.

42. See generally ERWIN CHEMERINSKY, CONSTITUTIONAL LAW PRINCIPLES AND POLICIES

§2.3 (Aspen Publishers 3d ed. 2006).

43. Id. at 49.

44. CHEMERINSKY, supra note 42, at 50.

45. Id.
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determining whether a political question is present: a classical theory and a
46

prudential theory. The classical formulation has roots in the Federalist
Papers47 and was recognized in the landmark Supreme Court decision
Marbury v. Madison.48 The basic premise of the classical theory is that "the
political question doctrine is itself a product of constitutional interpretation,
rather than of judicial discretion.",4

p One famous characterization of the
classical theory is that "the only proper judgment that may lead to an
abstention from decision is that the Constitution has committed the
determination of the issue to another agency of government than the
courts.,

50

Courts did not always adhere strictly to the classical theory and began
to apply another theory of the political question doctrine-the prudential
theory. 1 "Unlike the classical strand of the doctrine, the prudential political
question doctrine is not anchored in an interpretation of the Constitution
itself, but is instead a judge-made overlay that courts have used at their
discretion to protect their legitimacy and to avoid conflict with the [other]
political branches.,

52

The prudential formulation of the political question doctrine is an
adjunct of courts applying the classical theory.53 In Luther v. Borden, the
Supreme Court was asked to decide whether the originally chartered
government or the newly formed government (by Convention) was the
official government of Rhode Island.54 The Court held that it could not
determine the official government of Rhode Island because the case was of
a political nature and posed political questions.55 The Court's reasoning in
Luther was primarily rooted in the Constitution but it also considered the

46. See Rachel E. Barkow, More Supreme Than Court? The Fall of the Political Question
Doctrine and the Rise of Judicial Supremacy, 102 COLUM. L. REV. 237, 246-53 (2002)
(discussing the origin of classical and prudential political question doctrines).

47. See generally THE FEDERALIST NO. 78 (Alexander Hamilton).

48. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803). "Questions, in their nature
political, or which are, by the constitution and laws, submitted to the executive, can never be made
in this court." Id.

49. Fritz W. Scharpf, Judicial Review and the Political Question Doctrine: A Functional
Analysis, 75 YALE L.J. 517, 538 (1966).

50. Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV. 1,
9(1959).

51. Barkow, supra note 46, at 253.

52. Id.

53. Id.

54. Luther v. Borden, 48 U.S. (7 How.) 1, 2 (1849).
55. Id. at 46-47 (1849). "And while it should always be ready to meet any question confided

to it by the Constitution, it is equally its duty not to pass beyond its appropriate sphere of action,
and to take care not to involve itself in discussions which properly belong to other forums." Id. at
47.
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implications of deciding the case on its merits:

For, if this court is authorized to enter upon this inquiry as proposed by
the plaintiff, and it should be decided that the charter government had
no legal existence during the period of time above mentioned, if it had
been annulled by the adoption of the opposing government, then the
laws passed by its legislature during that time were nullities; its taxes
wrongfully collected; its salaries and compensation to its officers
illegally paid; its public accounts improperly settled; and the
judgments and sentences of its courts in civil and criminal cases null
and void, and the officers who carried their decisions into operation
answerable as trespassers, if not in some cases as criminals. 56

Although the Court based its opinion on a classical political question
doctrine, one scholar noted that "[t]he Court's analysis in Luther thus shows
how prudential factors colored the Court's application of the classical
political question doctrine . . . ,,5' Later cases, like the Supreme Court
decision in Pacific States Telephone & Telegraph Co. v. Oregon,58

demonstrated a willingness to find a nonjusticiable political question based
on what could follow from a decision on the merits, as opposed to a reliance
on the classical political question doctrine. 59 In other words, the presence
of a political question stemmed from the consequences of deciding the case
rather than any textual command in the Constitution. In Pacific States, the
Court reached its decision by "reasoning backward from these
consequences without regard for the language or structure of the
Constitution itself.",

60

The use of prudential factors in analyzing political question cases
became popular during President Roosevelt's New Deal Administration, a
time when the Supreme Court sought to maintain its legitimacy.6' In

Coleman v. Miller,62 the Court found a nonjusticiable political question
regarding the timeline of the Kansas legislature's ratification of a

63
Constitutional Amendment. In 1924, Congress proposed an amendment

56. Luther v. Borden, 48 U.S. (7 How.) 1, 38-39 (1849).

57. Barkow, supra note 46, at 257.

58. Pac. States Tel. & Tel. Co. v. Oregon, 223 U.S. 118 (1912).

59. Id.

60. Barkow, supra note 46, at 258.

61. Id. "After its judicially activist substantive due process and Commerce Clause decisions
sparked President Roosevelt's Court-packing plan, the Supreme Court began a marked shift
toward judicial restraint. Judicial review of congressional acts was at its most deferential." Id.

62. Coleman v. Miller, 307 U.S. 433 (1939) (holding that Congress has the final determination
of whether lapse of time killed the proposed Amendment prior to ratification).

63. Id. at 456.
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to the Constitution to provide for federal regulation of child labor. 64  In
1937, the Kansas Senate and House of Representatives passed a resolution
that ratified the amendment. 65 This action was opposed on the ground that
the legislature failed to ratify the amendment within a reasonable time and

66the proposed amendment lost vitality. A plurality of the Court held that
the determination of a reasonable time for ratification "lies within theS ,,67

congressional province. The Court relied on a lack of criteria for judicial
determination and an interest in "attributing finality to the action of the
political departments" to justify its decision.

B. BAKER V. CARR

The Supreme Court of the United States gave its most in-depth
treatment of the political question doctrine in Baker v. Carr.69 In Baker, the
plaintiffs sought to have a state apportionment statute declared
unconstitutional, as well as injunctive and other relief.70 The issue before
the Court was whether reapportionment of voting districts was appropriate
for judicial resolution. 7

1 The district court followed the precedent set in the
Court's earlier decision Colegrove v. Green,72 wherein the Court refused to
declare an Illinois apportionment statute unconstitutional because-as the
Court put it-"[c]ourts ought not to enter this political thicket., 73

The Court found that the district court misread Colegrove and
distinguished it from Baker.74 While the Court held that the plaintiffs'
claims were not barred by the political question doctrine, it offered
guidance to courts for future determinations of whether claims were
appropriate forjudicial resolution. The Court listed six indicia which may

64. Coleman v. Miller, 307 U.S. 433, 435-36 (1939).
65. Id. at 436.

66. Id.
67. Id. at 454.
68. Id. at 454-55. See Barkow, supra note 46, at 260. What is interesting about Coleman is

the extent to which the Justices relied on prudential factors alone to reach their conclusion. The
seven Justices who thought the case raised a political question did not make the text, history, or
structure of Article V central to--or even part of-their analysis. Id.

69. Baker v. Carr, 369 U.S. 186 (1962).
70. Id. at 193-95. The statute (TENN. CODE ANN. §§ 3-101 to 3-107) first passed in 1901 by

1901 Tenn. Pub. Acts. 122, dealt with the apportionment of members of the General Assembly
among the state's counties. Id.

71. Id. at 195-96.
72. Colegrove v. Green, 328 U.S. 549 (1946).
73. Baker v. Carr, 369 U.S. 186, 208-09 (1962); Colegrove, 328 U.S. at 566.
74. Baker, 369 U.S. at 209 (distinguishing Colegrove v. Green, 328 U.S. 549 (1946) involving

a nonjusticiable claim based on the Guarantee Clause (U.S. CONST. art. IV, § 4) from Baker, in
which the claim was based on the Equal Protection Clause of the Fourteenth Amendment).

75. Id. at 217.
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signal the presence of a political question:

Prominent on the surface of any case held to involve a political
question is found a textually demonstrable constitutional commitment
of the issue to a coordinate political department; or a lack of judicially
discoverable and manageable standards for resolving it; or the
impossibility of deciding without an initial policy determination of a
kind clearly for nonjudicial discretion; or the impossibility of a court's
undertaking independent resolution without expressing lack of the
respect due coordinate branches of government; or an unusual need for
unquestioning adherence to a political decision already made; or the
potentiality of embarrassment from multifarious pronouncements by

76various departments on one question.

The first two formulations given by the Supreme Court in Baker
recognized a classical political question doctrine while the other four
recognized a prudential theory of political question.77 Following Baker,
courts had a straightforward, but flexible, test to apply to situations
potentially presenting a political question.

C. BAKER FORMULATIONS FOUND IN LANE

In order to focus the pertinent legal background following Baker v.
Carr,78 the following discussion is limited to the formulations the district
court found present in Fisher v. Halliburton.79 This section focuses on
Baker's first three formulations: textual commitment, lack of judicially

80manageable standards, and non-judicial policy determinations.

1. TEXTUAL COMMITMENT

In Tiffany v. United States, the United States Fourth Circuit Court of
Appeals found that the resolution of the plaintiff s claim was best suited for
the Government branches "whose expertise is greater and whose political
accountability is more direct." 8

1 The plaintiffs claim arose from the death
82of a civilian pilot whose plane collided with a military jet in midair. The

Fourth Circuit reversed the district court because it found that the
"decisions whether and under what circumstances to employ military force

76. Baker v. Carr, 369 U.S. 186, 217 (1962).

77. Barkow, supra note 46, at 265.

78. 369 U.S. 186 (1962).
79. 454 F. Supp. 2d 637 (S.D. Tex. 2006).

80. Baker, 369 U.S. at 217.
81. Tiffany v. United States, 931 F.2d 271, 282 (4th Cir. 1991).

82. Id. at 274-75.
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are constitutionally reserved for the executive and legislative branches. 83

In Gilligan v. Morgan, the Supreme Court held that claims by Kent
State students that required a federal district court to conduct an "initial
judicial review and continuing surveillance . . . over the training, weaponry,
and orders of the [National] Guard," raised nonjusticiable politicalS 84
questions. This responsibility, the Court said, was vested by the

85Constitution in the political branches.

2. LACK OF JUDICIALLY MANAGEABLE STANDARDS

In Japan Whaling Ass'n v. American Cetacean Society,86 a case
involving the International Convention for the Regulation of Whaling, the
petitioners argued that the action before the Court presented a nonjusticiable• . • 87

political question. In support of this argument, the Japan Whaling
Association said that a court could not review the case because it involved
"foreign relations and.., a federal court, therefore, lacks the judicial power
to command the Secretary of Commerce, an Executive Branch official, to
dishonor and repudiate an international agreement., 88 The Association tried
to invoke the sixth Baker formulation, dealing with "embarrassment from
multifarious pronouncements ... on one question,"89 but the Supreme Court
disagreed, holding that interpretation of statutes was a function of the
judiciary and it could not "shirk this responsibility merely because [the]
decision may have significant political overtones."90

In United States ex rel. Joseph v. Cannon, the United States Court of
Appeals for the District of Columbia Circuit was faced with claims against
Nevada Senator Howard Cannon for having a paid Senate employee work
"extensively and exclusively" on Cannon's reelection campaign. 91

Affirming the decision below, the D.C. Circuit held that it could not decide
the case because it had no "judicially discoverable or manageable
standards" to apply in determining whether a paid government employee's
efforts may be used to aid a Senator's reelection campaign. 92

83. Tiffany v. United States, 931 F.2d 271, 277 (4th Cir. 1991).
84. Gilligan v. Morgan, 413 U.S. 1, 7 (1973).

85. Id.
86. Japan Whaling Ass'n v. Am. Cetacean Soc'y, 478 U.S. 221 (1986).

87. Id. at 229.
88. Id.
89. Id. (quoting Baker v. Carr, 369 U.S. 186, 217 (1962)).

90. Id. at 229-30.
91. United States ex rel. Joseph v. Cannon, 642 F.2d 1373, 1375-76 (D.C. Cir. 1981).
92. Id. at 1379 (D.C. Cir. 1981).
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3. NON-JUDICIAL POLICY DETERMINATION

Aktepe v. United States,93 a case from the Eleventh Circuit Court of
Appeals, involved a negligence suit against the Navy for injuries to Turkish

94sailors when their ship was destroyed during a naval training exercise.
The injuries were the result of United States Naval officers who were
unaware that the attack they were preparing for was for simulation purposes
only.95 Because the same language and commands were used in simulated
and live attacks, the supervising officers did not realize that the missile
team was preparing to fire a live missile.96 Considering the claims, the
court determined that, among other concerns, "resolving this case inevitably
would require that courts make initial policy decisions of a kind
appropriately reserved for military discretion," and the court found it to
present a nonjusticiable political question.9 7

The non-judicial policy determination prong of Baker has found recent
applicability in a new arena: climate change litigation. In Connecticut v.
American Electric Power Co.,98t the district court found that the plaintiffs'
claims against a number of energy companies for their contributions to
global warming" were not appropriate for judicial resolution. The court
held that it could not resolve the claims without first making an initial
policy determination, a determination that is reserved to the other branches
of government.'

0'

American Electric Power was distinguished later that year, however,
in the Eastern District of Louisiana case, Barasich v. Columbia Gulf
Transmission Co.1°2  In Barasich, the plaintiffs sought relief from the
defendants, oil and gas pipeline and production companies, for their
activities off the coast of Louisiana that led to increased damage resulting
from Hurricanes Katrina and Rita. 10 3  The plaintiffs alleged that the
defendants' work of laying pipeline and drilling for oil in protective coastal
marshland areas "contributed significantly to the storms' destructive impact

93. 105 F.3d 1400 (11th Cir. 1997).

94. Id. at 1401-02.

95. Id. at 1402.

96. Aktepe v. United States, 105 F.3d 1400, 1402 (1 1th Cir. 1997).

97. Id. at 1404.

98. Connecticut v. Am. Elec. Power Co., 406 F. Supp. 2d 265 (S.D.N.Y. 2005).

99. Id. at 268. The complaint alleged that the defendants were "'the five largest emitters of
carbon dioxide in the United States"' whose emissions made up nearly "'one quarter of the U.S.
electric power sector's carbon dioxide emissions."' Id.

100. Id. at 267.

101. Id. at 274.

102. Barasich v. Columbia Gulf Transmission Co., 467 F. Supp. 2d 676 (E.D. La. 2006).

103. Id. at 678.
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. . . . . ,,104
in south Louisiana.

The district court distinguished American Electric Power on the
ground that the Barasich plaintiffs sought monetary damages as opposed to
injunctive relief.105 Because the plaintiffs in American Electric Power
sought injunctive relief, the court declined to get to the merits of the case
because it would have required a policy determination but, as the court in
Barasich pointed out, "the claims made by the plaintiffs.., will not require
such extensive policy determinations as the plaintiffs have requested no
injunctive relief."1

0 6

The Fifth Circuit Court of Appeals, in the case of Gordon v. Texas,
strictly interpreted Baker and found that the plaintiffs' claims did not
require a non-judicial policy determination.10 7 In Gordon, the plaintiffs
sought injunctive and monetary relief for coastline erosion caused by the
construction and maintenance of a fish pass by the Texas Game and Fish
Commission. 1°8 The United States District Court for the Southern District
of Texas held that the claims were nonjusticiable under the political
question doctrine because "the relief requested by the plaintiffs would
require it to second-guess the decision-making of Congress and various
federal agencies.""' The Fifth Circuit disagreed with the district court,
noting that Baker required a conflict between the judiciary and another
branch of the federal government, while the situation in Gordon involved
only state agencies.'l°

IV. THE COURT'S OPINION

In Lane ex rel. Lane v. Halliburton, the issue before the Fifth Circuit
was whether the Southern District of Texas properly determined that the
Plaintiffs' claims raised nonjusticiable issues under the political question
doctrine."' More specifically, the court's task was to determine whether
"resolving the Plaintiffs' tort-based legal claims invariably require[d]
analyzing the Executive's war-time decision-making."" 2

104. Barasich v. Columbia Gulf Transmission Co., 467 F. Supp. 2d 676, 679 (E.D. La. 2006).
The complaint specifically alleged that dredging of canals through the marsh altered the hydrology
of the area which ultimately resulted in a decrease in marsh and increase in open water. Id.

105. Id. at 685-86.

106. Id. at 686.
107. Gordon v. Texas, 153 F.3d 190, 196 (5th Cir. 1998).

108. Id. at 191-92.
109. Id. at 193.
110. Id. at 194.
111. See generally Lane ex rel. Lane v. Halliburton, 529 F.3d 548 (5th Cir. 2008).

112. Id. at 557.
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The Fifth Circuit began its discussion by reviewing de novo KBR's
motion to dismiss for lack of subject matter jurisdiction. 13 Outlining the
scope of review, the court stated that it would "take the well-pled factual
allegations of the complaint as true and view them in the light most
favorable to the plaintiff."'" 14  When reviewing a dismissal for lack of
subject matter jurisdiction, the court stated it "may find a plausible set of
facts by considering any of the following: (1) the complaint alone; (2) the
complaint supplemented by the undisputed facts evidenced in the record; or
(3) the complaint supplemented by undisputed facts plus the court's
resolution of disputed facts."' 15

Next, the court discussed the general principles of the political
question doctrine.16 It began by quoting from the landmark case Marbury
v. Madison" 1 7 giving a lengthy history of the doctrine, culminating with the
six "formulations" identified by the Supreme Court in Baker v. Carr118 that
indicate the existence of a political question.'19

Before beginning its analysis of the district court's application of the
Baker formulations, the Lane court acknowledged that the setting and
circumstances of the case appeared to be of the type that generally
implicated the political question doctrine. 2 The court pointed out, as the
Court in Baker did, that "not all questions 'touching foreign relations' are
nonjusticiable. '' 12

1 Quoting from Baker, the court emphasized that "a
discriminating analysis" is necessary before determining that the issues are
not appropriate for judicial resolution. 22

After setting the stage for its analysis, the court moved into a
discussion of the district court's application of the Baker formulations. 23

The district court found that the claims of the Plaintiffs met three of the six
Baker formulations. 24 The court examined each formulation individually,

113. Lane ex reL. Lane v. Halliburton, 529 F.3d 548, 557 (5th Cir. 2008).

114. Id. (citing In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007)).
115. Id. (citing Barrera-Montenegro v. United States, 74 F.3d 657, 659 (5th Cir. 1996)).

116. Id.
117. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803).
118. Baker v. Carr, 369 U.S. 186 (1962).

119. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 557-58 (5th Cir. 2008).
120. Id. at 558. "[T]hese cases are at the very least in sight of an arena in which the political

question doctrine has served one of its most important and traditional functions-precluding
judicial review of decisions made by the Executive during wartime." Id.

121. Id. at 559 (quoting Baker v. Carr, 369 U.S. 186, 211 (1962)).
122. Id. (quoting Baker, 369 U.S. at 211).

123. Id. at 559-63.
124. Fisher v. Halliburton, 454 F. Supp. 2d 637, 644 (S.D. Tex. 2006).
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starting with textual commitment. 125 The court disagreed with the districtS 126"a

court's analysis regarding textual commitment, stating that "at this stage
we cannot find that all plausible sets of facts that could be proven would
implicate particular authority committed by the Constitution to Congress or

,,127
the Executive.

To support its alternative view on the applicability of the textual
commitment formulation, the court provided a series of prior cases to
illustrate classic situations implicating textual commitment of constitutional
authority to the Executive Branch. In the court's opinion, the cases
suggested that "the first Baker formulation is primarily concerned with
direct challenges to actions taken by a coordinate branch of the federal
government." 1

29 KBR, however, was not a branch of the government.
Here, the court introduced a "double burden" that KBR needed to satisfy in
order to avail itself of the textual commitment formulation.' 30 First, KBR
needed to show that resolution of the claims against it involved a review of
a military decision and, second, that any military decisions in question
could not be reviewed by a court.1 3'

Unlike the cases cited by the court, 132 in which there were textual
commitments to other branches, the court said Lane was an "ordinary tort
suit" that lacked any textual commitment to another branch, the type of case
generally best resolved by the courts. 133

Evaluating the second formulation that the district court found
applicable, the court discussed whether there was a lack of judicially
manageable standards. 34  The court mentioned the importance of this

125. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 559-60 (5th Cir. 2008).

126. The district court, finding that textual commitment was implicated, stated that "[hiere, the

court finds that it cannot try a case set on a battlefield during war-time without an impermissible

intrusion into powers expressly granted to the Executive by the Constitution." Fisher, 454 F.

Supp. 2d at 641.

127. Lane, 529 F.3d at 559-60.

128. Id. at 560. The Lane court looked at Gilligan v. Morgan, 413 U.S. 1, 5-10 (1973); Johnson

v. Eisentrager, 339 U.S. 763, 788-89 (1950); DaCosta v. Laird, 471 F.2d 1146, 1153-57 (2d Cir.

1973); Pauling v. McNamara, 331 F.2d 796, 798-99 (D.C. Cir. 1963); and Occidental of Umm al

Qaywayn, Inc. v. A Certain Cargo of Petroleum, 577 F.2d 1196, 1202-04 (5th Cir. 1978). Id.

129. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 560 (5th Cir. 2008).

130. Id.

131. Id.

132. See supra note 128.

133. Lane, 529 F.3d at 560. See Klinghoffer v. S.N.C. Achille Lauro, 937 F.2d 44, 49-50 (2d

Cir. 1991) (recognizing plaintiff's claim as an ordinary tort suit committed to the judiciary).

134. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 560 (5th Cir. 2008). In this section of the

opinion, the court set up some of its later analysis of what the Plaintiffs' needed to prove,

specifically on the issue of causation. Id.
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formulation in Lane because "at least some of the allegations would draw a
court into a consideration of what constituted adequate force protection for
the convoys. 135 The district court's analysis of this formulation assumed
that the defenses to the Plaintiffs' claims would necessarily require it to
"question the Army's decisions" including "whether the Army gave
sufficient information to KBR about the route[s] . . . , whether the force
protection provisions were sufficient, and whether the military personnel
assigned to protect the convoys performed properly."'1 36

Next, the court laid out the two parties' positions; the dispute was
whether the reasonableness of the Army's professional military judgments
needed to be assessed in order to resolve the Plaintiffs' claims. The
Plaintiffs contended that their claims did not pose a political question, but
were actually straightforward fraud and negligence actions that courts were• I38

suited to resolve. KBR claimed the factual circumstances made the
claims extraordinary and that no judicially manageable standards existed. 139

The court resolved this argument in favor of the Plaintiffs, stating that they
"presented a plausible set of facts as to the fraud and misrepresentation
claims that might allow causation to be proven under one tort doctrine
without questioning the Army's role., 140 The doctrine the court referred to,
the subsequent mischief doctrine, 14 applied to these facts allowed the court
to conclude that it was possible that KBR could be found liable with no
separate review of the Army's actions. 142 The court felt it was essential to
determine "if KBR tortiously guaranteed safety when it knew there was no
such safety. ,143

To determine if Plaintiffs' claims implicated the second Baker
formulation, the court compared it with prior case law wherein the facts led
courts to different conclusions.' 44  The court compared Lane to Japan

135. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 560 (5th Cir. 2008).

136. Id.

137. Id. at561.

138. Id.

139. Id.
140. Id. at 561, 562. The court again set up its later causation analysis referenced in note 127,

supra. "If we must examine the Army's contribution to causation, 'political question' will loom
large." Id.

141. Lane ex reL Lane v. Halliburton, 529 F.3d 548, 561, 562 (5th Cir. 2008). "If the
misconduct is of a character which, according to the usual experience of mankind, is calculated to
afford an opportunity for the intervention of some subsequent cause, the subsequent mischief may
be held to be a result of such misconduct." Id. (quoting The Mariner Jacobson v. Suderman &
Young, Inc., 17 F.2d 253, 254 (5th Cir. 1927).

142. Lane, 529 F.3d at 561.
143. Id. at 562.
144. Id.
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Whaling Ass'n v. American Cetacean Society, a United States Supreme
Court case, and United States ex rel. Joseph v. Cannon, a case from the
United States Court of Appeals for District of Columbia Circuit. 145 It found
the three cases consolidated for appeal in Lane to be more like Japan
Whaling, in which the Supreme Court decided that, although its "decision
may have had significant political overtones," judicially manageable
standards were available. 146  The court found Cannon distinguishable
because there, in order to hear the case, it would have "require[d] the
judiciary to develop rules of behavior for the Legislative Branch, while
the cases presented in Lane could be "resolved by the application of
traditional tort standards .... ,148

The court addressed the third Baker formulation the district court
found applicable: the necessity, in resolving the claims, for the court to
make a nonjudicial policy determination.149 The court conceded that, if the
Plaintiffs' claims required a decision regarding whether civilian support
under LOGCAP was appropriate, the court was not able to resolve the
dispute. However, the court believed that no such decision was
necessary-Plaintiffs did not allege in their claims that anything regarding
the employment of KBR by the Army was to blame.151 The court had only
to "judge KBR's policies and actions, not those of the military or Executive
Branch."

1 52

The court moved into a detailed discussion of Plaintiffs' claims under
Texas tort law. 153 The court focused on the element of causation because it
was "under this element that the confluence of the Plaintiffs' proof and
KBR's defense present[ed] the greatest potential for inextricableness."' ' 54

The court cited to an applicable section of the Restatement Second of Torts,
which said "'[i]f the likelihood that a third person may act in a particular
manner is the hazard or one of the hazards which makes the actor negligent,

145. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 561 (5th Cir. 2008). See supra Part III.C.2
for a discussion of Japan Whaling Ass'n v. Am. Cetacean Soc'y, 478 U.S. 221 (1986), and United
States ex rel. Joseph v. Cannon, 642 F.2d 1373 (D.C. Cir. 1981).

146. Lane, 529 F.3d at 561.

147. Id. at 562.

148. Id. at 563.

149. Id.

150. Id. The court noted that, not only did it not have the requisite knowledge to make a
decision, but it also lacked a constitutional grant to make that type of determination. Id.

151. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 563 (5th Cir. 2008).

152. Id.

153. Id. at 564. After considering the political question doctrine, the court discussed relevant
Texas tort law. Id. This portion of the decision is treated briefly in relation to the political
question doctrine.

154. Id.
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such an act whether innocent, negligent, intentionally tortious, or criminal
does not prevent the actor from being liable for harm caused thereby.' '1 55

Under this theory, the Plaintiffs could prove that KBR caused their injuries
without the court having to consider the actions of the Army or
Executive.

56

The court concluded by noting the difficulty of the decision and
recognized that there could eventually be constitutional and practical
limitations that prevent the case from going forward. 157 "Permitting this
matter to proceed now does not preclude the possibility that the district
court will again need to decide whether a political question inextricably
arises in this suit. The litigation is not yet there, if it ever will be."'1 58

V. ANALYSIS

A. THE FIFTH CIRCUIT'S DECISION: CLASSICAL OR PRUDENTIAL?

One could argue that, in reversing the district court's decision, the
Fifth Circuit appeared to espouse a classical view of the political question
doctrine. Accordingly, the decision would stand for the proposition that,
although courts are cautious of interfering with the other branches of
government, the view of a political question doctrine based solely on
constitutional interpretation will not allow closely related political factors to
prevent courts from resolving meritorious cases or controversies. Under
this theory, it follows that the judiciary cannot become subject to "semantic
cataloguing" or influence from political or societal debate in determining
whether the resolution of a claim is appropriate.

One could also argue that the Fifth Circuit's decision is consistent
with an application of a prudential political question doctrine because of the
case's unique circumstances and limited factual development in the district
court. The facts of the case allowed the court to walk a fine line between
the presence or lack of a political question: the bulk of the events took place
in Iraq; the fact that the contractors worked closely with the military; and
that it involved actions by anti-American forces.15 9 On the other hand, the
claims were based in tort against a private party. 160

The court analyzed the Baker formulations that the district court found

155. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 566 (5th Cir. 2008) (citing RESTATEMENT
(SECOND) OF TORTS § 449 (1965)).

156. Lane, 529 F.3d at 567.

157. Id. at 568.

158. Id.

159. Id. at 554-55.

160. Id.
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present and found the district court's analysis and application of those
formulations incorrect. Had the Fifth Circuit found the district court's
application of the Baker formulations valid, it would have affirmed the
district court's decision. However, because there was only limited factual
development at the district court level, it is unclear whether the Fifth Circuit
Court of Appeals, given all the facts, would have taken a classical or
prudential view in deciding whether the claims were nonjusticiable. The
court even expressly stated that it was possible that, once all the facts were
determined, the claims might present a political question.'61

Although the Fifth Circuit's position is uncertain, the decision's tone
indicates that the court was leaning toward a finding of no political
question. One thing that other courts can take from Lane is that, even in a
situation where the defendants attempt to intertwine their actions with those
of the federal government as a basis for their defense, courts must be able to
recognize the type of "no set of facts" situation. The Fifth Circuit did so in
Lane when it found that a separation of the claims from any political
question was possible. A court should be willing to remand a case for
further factual development if there is a possibility that a plaintiffs tort-
based claims against a private party might be resolved without implicating
any of the Baker formulations, despite how remote they are.

B. LANE'S IMPORTANCE TO COMER V. MURPHY OIL AND CLIMATE

CHANGE LITIGATION

Regardless of one's views, climate change is an issue of increasing
importance that has been the subject of much social and political discourse,
as well as a focus in the recent Presidential and Congressional elections.
Now, private individuals as well as political and nonprofit organizations are
seeking redress for alleged climate change related injury in the courts. One
practitioner involved in climate change litigation believes the political
question doctrine will come before the Supreme Court again in the context
of global climate change within the next five years. Cases involving
global warming and other related environmental issues are currently
moving through the Second, Fifth, and Ninth circuits. 163

The Fifth Circuit recently heard oral arguments in Comer v. Murphy

161. Lane ex rel. Lane v. Halliburton, 529 F.3d 548, 568 (5th Cir. 2008).

162. E-mail from Carlos A. Zelaya II, Attorney at F. Gerald Maples P.A., to Trevor Cutaiar,
Law Student, (June 30, 2008, 8:25 CST) (on file with author) (reprinted with permission).

163. See Barasich v. Columbia Gulf Transmission Co., 467 F. Supp. 2d 676 (E.D. La. 2006);
Comer v. Murphy Oil, U.S.A., No. 07-60756 (5th Cir. filed Sept. 28, 2007); Native Vill. of
Kivalina v. Exxon Mobil Corp., No. 08-01138, 2008 WL 2951517 (N.D. Cal. June 16, 2008).
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Oil, a case from the Southern District of Mississippi. 164 The district court
dismissed the plaintiffs' claims on standing and political question
grounds. 165 The district court cited to numerous state legislative provisions
to support its conclusion that this was a matter best left to the political
branches. 166 However, the court appeared to rest its decision on prudential
considerations, such as the defense's characterization of the suit as a "global
problem" that "knows no borders" and the potential cost of preparation and
discovery.' 67 According to counsel for the plaintiffs, the defendants blurred
the line separating a tort suit between private parties and the resolution of
overarching political issues.168  This is precisely what the defendants in
Lane attempted to do but the Fifth Circuit recognized that the two could be
separated.

Not knowing how the Fifth Circuit will decide in Comer v. Murphy
Oil one can look to Lane and Gordon v. Texas, another recent Fifth Circuit
decision dealing with the political question doctrine, to speculate. In
Gordon, Lane, and Comer, the respective district courts found that the
claims raised nonjusticiable political questions based on prudential
concerns. In Gordon, the district court said it did not want to make policy.
In the cases consolidated in Lane, the district court did not want to question
the Army's wartime battlefield decision making. In Comer, the district
court saw global warming as too large an issue and did not want to make
policy regarding something that state legislatures were addressing. In
Gordon and Lane, the Fifth Circuit turned its attention away from
prudential concerns and potential practical limitations and instead focused
on the lack of actual constitutional limitations. If Lane and Gordon are any
indication, the Fifth Circuit may again shift focus from the prudential
concerns of tackling the global warming issue and recognize that, as in
Lane, if the case is a tort suit for damages, there may be no political
question that prevents further adjudication.

164. To listen to a recording of the oral arguments in Comer, go to http://www.ca5.uscourts.
gov/OralArgumentRecordings.aspx. Also, the transcript of the oral arguments in Comer is on file
with author.

165. Transcript of Hearing on Defendants' Motions to Dismiss at 41, Comer v. Murphy Oil,
U.S.A., No. 1:05-cv-436-LG-RHW (S.D. Miss. Aug. 30, 2007).

166. Id. at 36-39.

167. Id. at 13, 40. After listing current legislative action on the issue, the Judge stated he was
granting the motions to dismiss because of the cost of pre-trial discovery and the likelihood of any
decision being appealed to an intermediate court. This blatantly prudential consideration seemed
to weigh heavy in the decision. Id.

168. Transcript of Hearing on Defendants' Motions to Dismiss at 20, Comer v. Murphy Oil,
U.S.A., No. 1:05-cv-436-LG-RHW (S.D. Miss. Aug. 30, 2007).
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VI. CONCLUSION

Political question cases put federal courts in a difficult situation. A
court can either resolve a case on its merits, casting doubt on the legitimacy
of unelected, politically unaccountable judges reviewing actions of the
political branches, or a court can dismiss that case as a political question
and leave the resolution to the Executive and Legislature.

Adding additional tension, some cases that appear on their face to
present clear political questions may become less clear with further factual
inquiry. Lane presents such a situation. When faced with tort-based
claims, courts should concern themselves only with Baker's first two
formulations and apply a classical political question doctrine. Absent
demonstrable textual commitment or a complete lack of judicially
manageable standards, courts should not avoid a case because of political
issues that loom large in the background. The Fifth Circuit should separate
the Comer plaintiffs' tort-based claims as it did in Lane with an application
of a narrow, classical political question doctrine. Prudential, backward
reasoning will cause courts to sidestep cases they are competent to hear.

Trevor Cutaiar*

* Thank you to my family for their continued support and much appreciation to Stephen M.

Wiles and Carlos Zelaya for their insight and guidance.

f Prior to publication of this article, the United States Court of Appeals for the Second Circuit
handed down its opinion in Connecticut v. American Electric Power Co. Inc., Nos. 05-5104, 05-
5119 (2nd Cir. Sept. 21, 2009). The Second Circuit reversed the decision of the United States
District Court for the Southern District of New York, holding, among other things, that the district
court erred in dismissing the complaints on political question grounds. Both the analysis in this
Note and the Second Circuit's decision in American Electric Power militate in favor of the United
States Court of Appeals for the Fifth Circuit reversing the decision of the United States District

Court for the Southern District of Mississippi in Comer v. Murphy Oil U.S.A., No. 07-60756 (5th
Cir. filed Sept. 28, 2007).
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