
COMMENT

RE-BUILDING NEW ORLEANS: HOW THE BIG
EASY CAN BE THE NEXT BIG EXAMPLE

I. A CRITICAL JUNCTURE IN LAND USE PLANNING

The need for comprehensive land use planning results from the
explosion of urban growth, traffic congestion, environmental degradation,
and inefficient land use that has occurred throughout the United States.'
Population movement from established cities to suburbs and urban fringe,
combined with rapid population growth in suburban and rural areas
exacerbates the foregoing problems and has characterized the development

2pattern of major cities for the last fifty years. Land use issues such as
zoning and planning are typically delegated to local city councils or
planning and zoning boards; however, these legislative bodies are
consistently unresponsive to the need for land use change. The majority of
states use the Standard Zoning Enabling Act ("SZEA") and the Standard
City Planning Enabling Act ("SCPEA") as their authority to partake in
making land use decisions. In those model acts lies the mandate that land
use "regulations shall be in accordance with a comprehensive plan." 3

Legislatures' unresponsiveness to enforce that mandate identifies a need for
change.4  To accomplish this goal, the states should turn away from the
current ineffectual legislative bodies to a call for judicial enforcement to
interpret the SZEA and the SCPEA correctly. Once the judiciary requires

1. See RAYMOND J. BURBY ET AL., MAKING GOVERNMENTS PLAN: STATE EXPERIMENTS IN

MANAGING LAND USE I (John Hopkins Univ. Press 1997); see generally MELVILLE C. BRANCH,
COMPREHENSIVE PLANNING FOR THE 21ST CENTURY: GENERAL THEORY AND PRINCIPLES

(Praeger 1998) (establishing an initial formulation of the general theory and principles of
planning).

2. Stephen D. Villavaso, Model Comprehensive Planning Legislation For Louisiana, 49
Loy. L. REV. 917, 918 (2003).

3. Comprehensive plans are mandated by the Standard Zoning Enabling Act and the Standard
City Planning Enabling Act promulgated by Congress in 1926 & 1928 and subsequently adopted

by all the states (states were not required to adopt the SZEA and SCPEA as they were model acts).
ADVISORY COMM. ON ZONING, U.S. DEPT. OF COMMERCE, A STANDARD STATE ZONING

ENABLING ACT 6 (1926) [hereinafter SZEA]; ADVISORY COMM. ON ZONING, U.S. DEPT. OF
COMMERCE, A STANDARD CITY PLANNING ENABLING ACT 14-16 (1928) [hereinafter SCPEA].

4. See BRANCH, supra note 1, at 55.
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that land use regulations must, as the model acts mandate, conform to a
comprehensive plan, the city councils and planning boards will take notice.
Thus, the next time a land owner appeals a city council's decision to allow a
zoning amendment that is inconsistent with a comprehensive plan, judges
must step in and take an affirmative role in mitigating the damage of
municipalities that continuously allow piecemeal zoning, spot zoning, and
unpredictable use of land by not adhering to a comprehensive plan.

In his book Collapse: How Societies Choose to Fail or Succeed, Jared
Diamond discusses the societal costs of ignoring early warnings of long-
term problems in inefficiently allocating resources. He describes how
ancient and contemporary societies have either disappeared or experienced
significant damage by rigid adherence to cultural values in the face of

6drastic environmental change. Diamond tells the tale of Easter Island and
how it was once the home to a thriving culture that produced the enormous
stone statues that continue to inspire awe.7 Today, Easter Island is a barren
and largely empty outcropping of volcanic rock because of poor planning
and decision-making by the island's inhabitants regarding how best to use

8the land. Diamond uses the story of Easter Island and other regions as
sobering evidence that human beings do not act rationally when pursuing
their self interests, and in the normal course of events, their unmediated
interactions in the marketplace eventually cause devastation or, in some
cases, extinction.

9

Despite the evidence Diamond presents indicating societal collapse, he
ends his book on an optimistic note. Societies can choose to succeed.' °

Diamond argues that one of the choices necessary for success is to make a
commitment to "practice long-term thinking, and to make bold, courageous,
anticipatory decisions at a time when problems have become perceptible but
before they have reached crisis proportions."'" He further posits, "the other
crucial choice illuminated by the past involves the courage to make painful
decisions about values."' 12 As Diamond's examples of Easter Island and
other societies experiencing collapse show, if state and local governments
do not adhere to a comprehensive plan, there is a possibility that we will
some day be living on barren rock ourselves.

5. JARED DIAMOND, COLLAPSE: How SOCIETIES CHOOSE TO FAIL OR SUCCEED (Penguin

Books 2005).

6. Id. at 77, 309.
7. Id. at 79.
8. Id. at 118.
9. Id.

10. Id. at 521-22.

11. DIAMOND, supra note 5, at 521-22.
12. DIAMOND, supra note 5, at 523.
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New Orleans is not heeding this warning. Prior to Hurricane Katrina,
New Orleans did not have a comprehensive plan and thus all zoning
decisions were done on an ad-hoc basis, leading to inconsistencies in land
uses.' 3 Post-Katrina, New Orleans is in the rebuilding stage but continues
to adhere to short-term decision-making. In fact, members of the planning
commission are continuing to make poor zoning decisions that are not in
accordance with any type of comprehensive plan. The planning
commission is passing amendments to the zoning code that are essentially
enabling developers to create the modem Easter Island, composed of
inconsistencies and landfills capable of degrading the well-being of the
local community. 14  While development is needed, it should not occur
without long-term planning to ensure that an already problematic situation
does not reach crisis proportions.

New Orleans' inconsistent development must be fixed for three
reasons. First, as a city that suffered a devastating disaster, Post-Katrina
New Orleans offers a perfect opportunity for the judiciary to force
municipalities to commit to a comprehensive plan that will protect New
Orleans not only from natural disasters but also from urban sprawl.
Second, if New Orleanians cannot rely on their property investments due to
inconsistent zoning amendments, it is possible they will choose to build,
invest, and live elsewhere, leading to an economic, social, and cultural

collapse. Third, the City of New Orleans is regarded as a national
treasure,15 and a cultural collapse would devastate the city. Despite this
legacy, historic neighborhoods in New Orleans are fragile. For instance,
bad development choices, based on short-term decision-making, can
"permanently damage the character of historic areas" and "destroy their
architectural, historic, and residential appeal - as well as their unique role
as cultural tourist destinations."'

16

13. See Bruce Eggler, New Orleans Voters Approve Master Plan Amendment, TIMES
PICAYUNE (New Orleans), Nov. 4, 2008, available at http://www.nola.com/news/index.

ssf/2008/ll /novoters.approve-master.plan.html. In November 2008, New Orleans voters
approved a Master Plan Amendment giving the city's plan the force of law. However, this
comment argues that the master plan has the force of law in its own right under state law. It is
quite possible in the future someone will come along and amend the City Charter so that New

Orleans Master Plan does not have the "force of law." Moreover, there are other cities and
parishes in Louisiana that do not have a city charter amendment like New Orleans proving that
judicial reinterpretation will ensure maximum application of "shall be in accordance with a
comprehensive plan."

14. See, e.g., Leslie Eaton, A New Landfill in New Orleans Sets Off a Battle, N.Y. TIMES, May

8, 2006, at Al (noting that tons of remains from damaged homes will be dumped in an area
creating a landfill that is inconsistent with the general pattern of the area).

15. URBAN LAND INST., A STRATEGY FOR REBUILDING NEW ORLEANS, LOUISIANA (2005).

16. DANIEL R. MANDELKER, A REPORT ON PLANNING IN NEW ORLEANS, FOR THE MASTER

PLAN COALITION (2006), available at http://www.wulaw.wustl.edu/landuselaw/neworl.htm
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Fortunately, New Orleanians are interested in re-investing in their
communities to re-establish New Orleans. Commentators have noted that
some proposed projects are great news for the city, while others will do
great harm to the community in exchange for short-term economic gain.1 7

As of yet, New Orleans has not adopted a strict comprehensive plan,
validating the current wave of concern.' 8  Currently, for most of these
projects to materialize, the developers must obtain a zoning change. Some
of the projects that have been proposed since Hurricanes Katrina and Rita
that are non-conforming uses include: 19

Victory Real Estate Investments LLC of Columbus, Georgia with its
secret, then public, then secret again plans to create a suburban style,
automobile-oriented shopping center in a historic area of New
Orleans.

20

The transformation of a former pesticide store into a coffee shop.21

On St. Charles Avenue, a prominent citizen seeks to re-zone his
property for high-rise condos.'2

These examples typify the risk that non-conforming development
proposals present. To preserve New Orleans' unique character, a
comprehensive plan must have the force of law to provide a strong barrier
to potentially damaging development proposals. New Orleans' land use
history suggests that current short-term planning goals and zoning
regulations, without the force of law, will degrade the city's character and
appeal.

On December 28, 2007, Ray Nagin, Mayor of New Orleans, selected
Goody Clancy, a Boston planning and architectural firm, to lead the effort
to revise New Orleans' comprehensive zoning ordinances and finish its

(arguing that New Orleans' historic nature will be destroyed unless the city takes comprehensive
planning seriously).
17. DANIEL R. MANDELKER, A REPORT ON PLANNING IN NEW ORLEANS, FOR THE MASTER

PLAN COALITION (2006)

18. See Editorial, Keep the Existing Zoning. End Up with Suburbia, URBAN CONSERVANCY,
Nov. 27, 2007, available at http://www.urbanconservancy.org/news/keep-the-existing-zoning-
end-up-with-suburbia; Tom Angotti, 9/11 Will the Lessons Learned Help New Orleans?, GOTHAM
GAZETrE (New York), Sept. 2005, available at http://www.gothamgazette.com/article/landuse
/20050912/12/1566.

19. Editorial, supra note 18.

20. The planned shopping center is slated to be built on the comer of South Carrolton and
Bienville. Id.

21. The former pesticide shop is located on South Carrolton; see id.

22. See id. While this proposal has been denied it is an example of an egregious non-
conforming use that could actually be granted if New Orleans continues to allow for zoning
amendments that are not in accordance with a comprehensive plan.
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23incomplete comprehensive plan. There is widespread agreement that the
24

city needs a comprehensive plan. In fact, the current state of New
Orleans' zoning ordinance, written over 35 years ago and amended
hundreds of times, is "incoherent, over-amended, outdated, and vague. ' 5

Further, "interpreting the zoning law is well beyond the reach of the typical
developer, not to mention the average citizen. 26 However, with new re-
zoning and completion of a comprehensive plan, New Orleans must ensure
compliance with these planning tools to guarantee long-term success. This
Comment argues that a comprehensive plan with the force of law will be
accomplished only through judicial interpretative change of the phrase
"regulations shall be in accordance with a comprehensive plan. 27

Other cities in the United States are at a critical juncture in land use
law as well. These cities can choose to succeed or fail based on the
decisions their leaders and judges currently make. New Orleans is a city in
transition, and as such is the perfect experimental ground to show how
judicial re-interpretation of the SZEA and SCPEA can change the
traditional landscape of land use law.

This Comment will explore one of the most fundamental concepts in
zoning law that zoning actions "shall be in accordance with a
comprehensive plan. 28 Part II will trace the development of zoning and
comprehensive planning laws in the United States, emphasizing the
importance of the notion that zoning "shall be in accordance with a
comprehensive land use plan." This development stretches from the
beginning of the twentieth century when planning first began in the United
States with the standard model acts. The Comment will then explore the
nation's legal system for controlling land use and planning measures since
World War II. This section will further discuss different types of zoning
plans as well as judicial and legislative interpretation of comprehensive
plans across the United States and particularly New Orleans. Part III will
analyze why the future of land use planning lies with accurate judicial
interpretation of each state's zoning enabling laws. Finally, this Comment

23. Bruce Eggler, Forum to Focus on City's Master Plan, TIMES PICAYUNE (New Orleans),
Sept. 22, 2008, available at http://www.nola.com/news/index.ssf/2008/09/forum-to-focus-on-cit

ys.master.html.

24. Id.
25. Runaway Discretion: Land Use Decision Making in New Orleans, (Bureau of Gov't

Research, New Orleans, La.), Oct. 2003, at 2 [hereinafter Runaway Discretion]. See also Bruce
Eggler, N. 0. Urged To Revamp Land use Policies; Council Has Too Much Power, Nonprofit Says,
TIMES PICAYUNE (New Orleans), Aug. 4, 2006.

26. Runaway Discretion, supra note 25, at 2. See also Eggler, supra note 25.

27. SZEA, supra note 3; SCPEA, supra note 3.
28. SZEA, supra note 3.
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will also demonstrate how the Big Easy could be the next big example.

II. BACKGROUND

A. DEFINING THE COMPREHENSIVE PLAN

Comprehensive plans have masqueraded under a variety of names
including "city plan, development plan, urban plan, general plan, growth
management plan, master plan, and many more. 29 For convenience this
Comment will use the phrase comprehensive plan. Despite name changes,
some consistent elements characterize the comprehensive plan.3° Overall,
comprehensive planning is seen as a rational way of preparing for the31
future. The comprehensive planning process involves the collection of
data, the estimation of future trends, the consideration of alternative
scenarios, a cost-benefit analysis of those scenarios to choose a preferred
scenario, and a plan for implementation.

In other words, comprehensive plans encompass all the functions that
make a community work, such as transportation, environmental protection,
recreation, and utility systems.32 Comprehensive plans accomplish this by
creating guidelines that must be adhered to by local planning commissions
and zoning boards.33 A perfect example of a comprehensive plan is the
United States Constitution because it sets up the framework for self-
governance. However, each state can still pass laws and run its territory as
long as it is in compliance with the general tenor of the Constitution. 34

Similarly, municipalities should be able to set their own land use laws and
zoning codes as long as the regulations are in accordance with a
comprehensive plan.

Comprehensive plans are physical plans that guide the physical
development of the community.3 5 The plan translates values into a scheme
describing the "how, why, when, and where to build, rebuild, or preserve

29. Frank Beal & Elizabeth Hollander, City Development Plans, in THE PRACTICE OF LOCAL
GOVERNMENT PLANNING 153 (Frank S. et al. eds., Int'l City Mgmt. Ass'n 1979). The name
change reflects the evolving idea of what the plan is supposed to do. In some cases the name
change is a public relations effort on the part of one local administration to disassociate itself from
the planning efforts of a previous administration. Id.

30. Id.
31. Id.

32. Id.

33. Id. at 154.

34. A key difference between a comprehensive plan and the U.S. Constitution is the
amendment process. While the Constitution is very hard to amend this Comment does not suggest
that amendment of comprehensive plans be just as difficult; rather, much like a constitution,
comprehensive plans should guide states in their planning development.

35. Beal & Hollander, supra note 29, at 153-55.
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the city. ' 36 The comprehensive plan is long range, usually covering a time
period of three to five years. 37 It can encompass the entire city or regionS 38

geographically. Finally, the comprehensive plan is a "statement of policy,
covering such community desires as density, quantity, character, location,
and rate of growth,, 3 9 setting goals that indicate how these desires are to be
successfully achieved.40  To achieve the goals of a community, zoning
ordinances must comply with the comprehensive plan.41  Thus, a
community should first plan and then zone to fully actualize the
comprehensive plan's true purpose.

1. How COMPREHENSIVE PLANS COME INTO EXISTENCE
42

Comprehensive planning is carried out by local governments. Local
governments are especially equipped to create the comprehensive plan
because they interact with their citizens most frequently.43 After all, "it is
the local government, city, county, or parish that builds or maintains roads
and sidewalks, provides park and recreations services, provides a police
force and fire protection, and that delivers fresh water and takes care of
sewage." 4 It is important to note that local government does not have the
power to enact and enforce comprehensive plans or zoning regulations in
the absence of statutory or constitutional authorization. 4

' Thus, the power
to plan and regulate is normally exercised through ordinances passed by

46municipal legislatures under the authorization of state enabling acts.

A comprehensive plan may include, at the level of detail adapted to
the special requirements of the town: statements of goals, objectives, or
policies; transportation facilities; agricultural practices; housing resources;
existing land uses; educational and cultural facilities; parklands; economic
strategies; and anything else consistent with the orderly growth and
development of the local government.47 The plan is usually adopted by the
local legislative body, but may be prepared by the legislative body or, at the

36. Beal & Hollander, supra note 29, at 153-55.

37. Id.

38. Id.
39. Id.

40. Id.

41. Id. at 154.

42. See ERIC DAMIAN KELLY & BARBARA BECKER, COMMUNITY PLANNING: AN

INTRODUCTION TO THE COMPREHENSIVE PLAN 23 (Island Press 2000).

43. Id.

44. Id.

45. 83 AM. JUR. 2D Zoning and Planning § 11 (2d ed. 2008).

46. Id. For a discussion on standard state enabling acts see infra Part II.B.

47. See KELLY & BECKER, supra note 42, at 23.
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direction of the legislative body, by a planning board or special board.48 If
prepared by a planning board or special board, the board shall, by
resolution, refer the proposed plan to the local legislative body.49

2. THE LEGAL ENFORCEABILITY OF THE COMPREHENSIVE PLAN

The relationship between the comprehensive plan and zoning should
be harmonious. 50 The comprehensive plan should serve as the overall guide
of "dos and don'ts" to achieve community goals. 51 Thus, the zoning
ordinances must conform to the general tenor of the comprehensive plan.
The ordinary zoning ordinance divides the community into districts and
prescribes uses permitted in each district.53 Although this arrangement has
the virtue of certainty, it has also been said to provide a byproduct of
rigidity.54 As a result, a great deal of zoning litigation involves an attempt
by a landowner to obtain official sanction to use his property in a manner.. .... 55
ostensibly prohibited by the applicable zoning regulations. Of the various
devices available to such a landowner, three of the most common are the

56 57 58amendment, the special exception, and the variance.

However, most enabling statutes and various municipal provisions
require that zoning regulations conform to or be in accordance with a
comprehensive plan.59 While the purpose of comprehensive planning has
always been clear, it has also been at the forefront of controversy as judges

48. See KELLY & BECKER, supra note 42, at 23.

49. Id.

50. Stuart Meck, Model Planning and Zoning Enabling Legislation: A Short History, in 1
MODERNIZING STATE PLANNING STATUTES: THE GROWING SMART WORKING PAPERS 3-4 (Am.
Planning Ass'n 1996).

51. See Patricia B. Stach, Zoning - To Plan or Protect?, 2 J. OF PLANNING LITERATURE 472,
474 (1987).

52. Id.

53. KELLY & BECKER, supra note 42, at 24.

54. Id.

55. Id.

56. A "zoning amendment is the most straightforward way in which a landowner can secure a
change in zoning that will allow a land use not permitted by the existing zoning classification."
DANIEL R. MANDELKER ET AL., PLANNING AND CONTROL OF LAND DEVELOPMENT: CASES AND
MATERIALS 518 (Lexis Nexis 6th ed. 2005).

57. A special exception is a
certain use considered by the local legislative body to be . . . desirable . . . [is] entirely
appropriate and not essentially incompatible with the basic uses in any zone but should not
be implemented at every or any location or without conditions being imposed by reason of
special problems the use presents from a zoning standpoint.

Tullo v. Millburn Twp., 149 A.2d 620, 624-25 (N.J. Super. Ct. App. Div. 1959).

58. A zoning variance is a change in the use permitted in the district or a change in lot size,
setback, or height requirements. MANDELKER ET AL., supra note 56, at 51.

59. Meck, supra note 50, at 3-4.
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and legislators argue over what type of legal force a lan carries when
zoning proposals stray outside of the plan's regulations. In some states,

61'the comprehensive plan has essentially no legal status and exists as a
62hortatory piece of advice that can be ignored with little or no penalty. In

other states, comprehensive plans have been enhanced by new laws or
judicial rulings that give courts substantial authority to compel action. 63

Historically speaking, based on the standard State Zoning Enabling Act and
the Model City Act, there should be no confusion as to the level of legal
force the comprehensive plan should carry in planning cases. To
understand the important role that judges should play in accurately
interpreting a state's zoning enabling act, an understanding of the standard
acts is necessary.

B. THE STANDARD ACTS AND THEIR TRUE MEANING

As cities in the nineteenth century became more congested, a growing
need arose for greater community responsibility and control over private
development, paved streets, public transportation, and water and sewerage
systems. The nuisance law rationale that had provided the basis for earlier
public land use controls was no longer sufficient to address the needs of the

65nation's increasingly complex urban areas. From the beginning, the
relationship of zoning to comprehensive planning was crucial to the• 66

existence and effectiveness of zoning. As early as 1911, Frederick Law
Olmstead, Jr., an active planning consultant, began to espouse the concept

67of comprehensive planning. In an address to the National Conference on
City Planning that year, Olmstead outlined the scope of comprehensive
planning, which dealt with guiding physical growth and development.68

Land use zoning and planning were important concepts, as they provided

60. Daniel R. Mandelker, The Role of the Local Comprehensive Plan in Land Use Regulation,
76 MICH. L. REV. 899, 905 (1976).

61. See infra Part II.C. 1. This Comment argues that the language from the standard enabling
acts implemented by most states should yield only one result that the comprehensive plan has the
force of law. See infra Part III.

62. Beal & Hollander, supra note 29, at 155.

63. See infra Part II.C.2. This Comment argues that the language from the standard enabling
acts implemented by most states should yield only one result that the comprehensive plan has the
force of law. See infra Part III.

64. Stephen D. Villavaso, Planning Enabling Legislation in Louisiana: A Retrospective
Analysis, 45 LOY. L. REV. 655, 657 (1999).

65. Stach, supra note 51, at 474.

66. Id.

67. KELLY & BECKER, supra note 42, at 46.

68. Proceedings of the Third National Conference on City Planning, Philadelphia, May 15-17,
1911.
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tools that could offer relief for congested cities. 69 The first comprehensive
zoning ordinance in the United States was passed in 1916 by New York
City, which based its planning and zoning laws on a European model.7°

Other cities soon followed the New York example.71 The broader public
purpose of comprehensive planning, exemplified through the New York
model, was to "create attractive whole communities, cities and especially
regions," which required control of general patterns of development.72 In
other words, the comprehensive plan's purpose was seen as guiding
development to meet the broader public interest while zoning was to be an
essential piece of the plan.73

Comprehensive planning received its most serious attention, however,
in the work of a commission appointed by Secretary of Commerce Herbert
Hoover in 192 1.74 This advisory committee on city planning and zoning
established two model acts in the 1920s that strongly influenced the pattern
of state legislation adopted to authorize both planning and zoning at the
municipal level.75  These two acts resulted in what are now commonly
known as the Standard State Zoning Enabling Act ("SZEA"), and the
Standard City Planning Enabling Act ("SCPEA"). 76

More than seventy-five years after the inception of the two model acts,
there are still questions as to the meaning of their language. 77 Section three
of the SZEA contains express reference to the "enigmatic language" of the
comprehensive plan, that "[s]uch [zoning regulations shall be made in
accordance with a comprehensive plan." The phrase "comprehensive
plan" remains undefined. Instead, a footnote to section three attempts to
clarify the phrase: "This will prevent haphazard or piecemeal zoning. No
zoning should be done without such a comprehensive study.' '79 The SZEA
was so popular that it was adopted by most states as a method of

69. Stach, supra note 51, at 472-74.

70. John R. Nolon, Comprehensive Land Use Planning: Learning How and Where to Grow,
13 PACE L. REv. 351, 357 (1993). See also Michael Neuman, Does Planning Need the Plan?, 64
AM. PLANNING ASS'N. J. 2, 208 (1998).

71. Nolon, supra note 70, at 357. See also Neuman, supra note 70, at 208.
72. Stach, supra note 51, at 474.

73. Id.
74. Nolon, supra note 70, at 357-58.

75. MANDELKER ET AL., supra note 56, at 26.

76. Nolon, supra note 70, at 359 (citing SZEA, supra note 3; SCPEA, supra note 3). The
SZEA went through many drafts from 1922 to 1926 and the SCPEA was published in 1928.

77. See Meck, supra note 50.

78. SZEA, supra note 3 (emphasis added); Mandelker, supra note 60, at 905 (citing to the
SZEA).

79. Mandelker, supra note 60, at n.22.
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encouraging and guiding municipalities in adopting zoning ordinances. 80

So great was the need for land use planning and zoning that by the time the
Euclid8 case was decided in 1926, forty-three states had passed enabling
statutes and five hundred municipalities had adopted local zoning
ordinances.

82

Since the SZEA was adopted before the SCPEA, most states were
unclear about the meaning of the phrase "comprehensive plan" and simply
approached the task of zoning as if that was the enabling act's mainS. 83
objective. Consequently, comprehensive planning has been trying to
catch up to zoning ever since.8 4 To further clarify the importance of zoninf,
the drafters of the enabling acts thought that guidance was needed.5
Thereafter, the drafters in 1928 promulgated the second act, the SCPEA. 86

This companion model act promotes the adoption of a local comprehensiveS 87
land use plan as a document separate and distinct from zoning ordinances.
The SCPEA authorizes the adoption of a comprehensive plan" in section
six and includes a "zoning plan" as an element in conjunction with other
components.89 This act and its adoption by the states further promoted the
idea that comprehensive land use planning ought to precede the zoning• 0

ordinance and serve as its predicate. Many states adopted the SCPEA, but

80. Nolon, supra note 70, at 358.
81. Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) (upholding the constitutionality

of zoning as an appropriate land use tool).

82. See Nolon, supra note 70.
83. Stuart Meek, The Legislative Requirement That Zoning and Land Use Controls Be

Consistent With an Independently Adopted Local Comprehensive Plan: A Model Statute, 3 WASH.
U. J.L. & POL'Y 295, 298 (2000).

84. MANDELKER ET AL., supra note 56, at 26.

85. Id.

86. See generally SCPEA, supra note 3.

87. Id.
88. The act required that a plan include recommendation for:

[T]he general location, character, and extent of streets, viaducts, subways,
bridges, waterways, water fronts, boulevards, parkways, playgrounds,
squares, parks, aviations fields, and other public ways, grounds and open
spaces, the general location of public buildings and other public property,
and the general location and extent of public utilities and terminals,
whether publicly or privately owned or operated, for water, light,
sanitation, transportation, communication, power, and other purposes, also
the removal, relocation, widening, narrowing, vacating, abandonment,
change of use or extension of any of the foregoing ways, grounds, open
spaces, buildings, property, utilities, or terminals; as well as a zoning plan
for the control of height, area, bulk, location, and use of building premises.

SCPEA, supra note 3.
89. Meck, supra note 83, at 297.

90. See Nolon, supra note 70 (arguing that a comprehensive plan is needed in 2 1st century land
use planning methods).
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only after they had developed the legal framework for zoning. 91 "Logically,
the SCPEA should have been promulgated first as a model, and adopted
first by individual states, but strong political demand for legislation to
authorize zoning led to publication of the SZEA first., 92

The stock market crash and the beginning of the Great Depression
immediately following the publication of the SCPCA was another historical
event that led to states' practice of not planning before zoning. 93 During
that time period, states and municipalities worried about how to feed their
citizens, not how to plan for land use.94 By the time the economy began
substantial recovery from the Depression, the country was preparing for
World War II, and all planning efforts were focused on the need for soldiers
and supplies.95 After World War II, the nation experienced enough private
growth and development to create a need for comprehensive planning in
communities. 96  Yet, the majority of states failed to integrate broader
planning with zoning and thus caused haphazard land use such as ad-hoc
zoning and spot zoning.97 Currently states are still using the standard acts
for enabling their zoning statutes. These states have either fallen victim to
political capture or have been too stubborn to enforce needed change
through adequate legislation or re-formulation of their current land use laws
to expressly mandate comprehensive planning. 98  In other words,
legislatures, city planners, and zoning boards have been unresponsive to
demands asking for mandatory comprehensive planning to guide zoning.

C. JUDICIAL INTERPRETATION OF "SHALL BE IN ACCORDANCE WITH A

COMPREHENSIVE PLAN"

The majority of states still maintain the original enabling acts, which
specify that zoning "regulations shall be in accordance with a
comprehensive plan."99  Yet, courts largely refuse to find that
comprehensive plans have the force of law.100 This issue arises more than

91. See Nolon, supra note 70.
92. MANDELKER ET AL., supra note 56, at 26.

93. KELLY & BECKER, supra note 42, at 47.

94. Id.

95. Id.
96. Id.

97. Meck, supra note 83, at 316-19. See also Nolon, supra note 70; Neuman, supra note 70, at
208.

98. See DENNY JOHNSON ET AL., STATE LEGISLATIVE SUMMARIES: PLANNING FOR SMART

GROWTH I (Am. Planning Ass'n 2002) (observing that more than half the states still adopt the
SZEA and SCPEA as written in 1926 and 1928).

99. See id

100. Edward J. Sullivan, Recent Development in Land Use, Planning and Zoning Law:
Comprehensive Planning, 36 URB. LAW. 541, 541 (2004) (stating that the majority of courts have
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one might imagine when cities allow for a zoning map amendment.' 01 The
adoption of a map amendment, as with the adoption of a zoning map itself,-. 102

is usually accomplished through an ordinance. Consequently, courts
assume that an amendment is, like the adoption of the zoning map itself, a
legislative action.10 3  Instead of reviewing map amendments or zoning
amendments to ensure they comply with the comprehensive plan, courts
defer to legislative decisions to re-zone or adopt a map amendment. 1

0
4

Deference to legislative actions is an easy decision for courts because, in
the landmark zoning case Euclid v. Amber Realty,10 5 the Supreme Court
held that "[i]f the validity of legislative classification for zoning purposes
be fairly debatable, the legislative judgment must be allowed to control.' 10 6

Thus, the Court expressly gave legislative bodies a presumption of validity
in determining zoning ordinances, implicitly assigned the burden of proof
on the challenging party (usually a landowner), and explicitly established a
high burden of proof-i.e., beyond fair debate.'07  However, the vast
amount of deference that judges gave city zoning boards in allowing for• • . 108

zoning amendments soon proved to be impractical. In response, courts
adopted the "arbitrary and capricious" standard to attempt to separate
ostensibly "good" from "bad" re-zonings. 1

0
9 Unfortunately, the arbitrary

and capricious standard is subjective and too susceptible to manipulation by
judges, and it is not much of an improvement as it is still highly deferential
to the city and to state zoning boards.' 10

The majority of courts have held that small tract re-zonings are not

found that there is no special significance to be accorded to the comprehensive plan requirement).
101. A zoning map amendment is a procedure to amend the official zoning map of the city by

changing the boundaries of a zoning district or by creating a new zoning district. John Mixon &
Kathleen McGlynn, A New Zoning and Planning Metaphor: Chaos and Complexity Theory, 42
Hous. L. REv. 1221, 1227 (2006). This type of procedure allows for zoning inconsistencies when
the amendment is not required to be consistent with a comprehensive plan. Id. See also Edward J.
Sullivan, The Rise of Reason in Planning Law: Daniel R. Mandelker and the Relationship of the
Comprehensive Plan in Land Use Regulation, 3 WASH. U.J.L. & POL'Y 323, 326 (2000). For
cases holding that comprehensive plans are not legally binding see infra Part II.C.I and
accompanying footnotes.

102. Sullivan, supra note 101, at 326.
103. 1 ANDERSON'S AM. LAW OF ZONING § 5:6 (4th ed. 2007).

104. Id.

105. 272 U.S. 365, 365 (1926).

106. Id. at 388.

107. Id. at 395; see Robert J. Hopperton, Standards of Judicial Review in Supreme Court Land
Use Opinions: A Taxonomy, An Analytical Framework, and Synthesis, 51 WASH. J. URB. &
CONTEMP. L. 1, 11 (1997) (stating the standard of review following the Euclid decision).

108. RICHARD F. BABOCK, THE ZONING GAME: MUNICIPAL PRACTICES AND POLICIES 120-21

(University of Wis. Press 1966).

109. Id.

110. Id.
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arbitrary and capricious, even though these amendments were not consistent
with the comprehensive plan.' In essence, the arbitrary and capricious
standard results in the virtually unreviewable zone change.' 12 Faced with
the contention that a zoning amendment, special exception permit, or
variance does not conform to a comprehensive plan, many courts defer to
the judgment of the zoning authorities and overturn it only if it is arbitrary
or capricious.' 13  The courts are primarily relying on the basic
administrative law principle that the act of an administrative agency is
presumed to be reasonable and in accord with statutory authority and will
not be disturbed absent a showing that the agency acted in an arbitrary or
capricious manner.114 Only a minority of courts does not display this strong
deference and is willing to find that zonin§ amendments are not in accord
with the comprehensive plan requirement.

1. THE MAJORITY RULE INTERPRETATION
l 6

The majority rule interpretation does not require that zoning
regulations comply with comprehensive plans and has done so a few
different ways. First, in some majority rule jurisdictions, the courts
conclude that the zoning ordinance itself constitutes the comprehensive plan
with which zoning decisions must conform.' 18 This analysis was more fully
developed before a Wisconsin court in Bell v. Elkhorn.119 The Bell court

111. Sullivan, supra note 101, at 327.

112. Id.

113. 83 AM. JUR. 2d, Zoning and Planning § 35 (2008).

114. Id.

115. Id.; See discussion infra Part II.C.2.

116. The cases analyzed in this section deal only with the states that have adopted SZEA and
SCPEA as enabling acts allowing implantation of land use planning.

117. See Kozesnik v. Twp. of Montgomery, 131 A.2d 1 (N.J. 1957); Theobald v. Bd. of County
Comm'rs, Summit County, 644 P.2d 942 (Colo. 1982) (but see Condiotti v. Bd. of County
Comm'rs of the County of La Plata, 983 P.2d 184 (Colo. App. 1999)); Furtney v. Simsbury
Zoning Comm'n, 271 A.2d 319 (Conn. 1970); Dawson Enter. v. Blaine County, 567 P.2d 1257
(Idaho 1977), superseded by statute as stated in State ex rel. Chiavola v. Viii. of Oakwood, 886
S.W. 2d 74 (Mo. Ct. App. 1994); Iowa Coal Mining Co. v. Monroe County, 494 N.W.2d 664
(Iowa 1993); Nottingham Viii., Inc. v. Bait. County, 292 A.2d 680 (Md. 1972); Udell v. Haas, 235
N.E.2d 897 (N.Y. 1968); Cleaver v. Bd. of Adjustment of Tredyffrin Twp., 200 A.2d 408 (Pa.
1964); Hadley v. Harold Realty Co., 198 A.2d 149 (R.I. 1964); W. Hill Citizens for Controlled
Dev. Density v. King County Council, 627 P.2d 1002 (Wash. Ct. App. 1981); and Bell v. City of
Elkhorn, 364 N.W.2d 144 (Wis. 1985). See also Rando v. Town of N. Attleborough, 692 N.E.2d
544 (Mass. App. Ct. 1998); Bennett v. City Council for the City of Las Cruces, N.M., 973 P.2d
871 (N.M. Ct. App. 1998); Glenrose Cmty. Ass'n v. City of Spokane, 971 P.2d 82 (Wash. Ct.
App. 1999).

118. Lanphear v. Twp. of Antwerp, 214 N.W.2d 66, 70 (Mich. Ct. App. 1973). See also JOHN
R. NOLON, WELL GROUNDED: USING LOCAL LAND USE AUTHORITY TO ACHIEVE SMART
GROWTH 45 (Envtl. Law Inst. 2001).

119. 364 N.W.2d 144 (Wis. 1985).
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determined that a local zoning ordinance could constitute a comprehensive
plan. 12 In its analysis, the court, as per the norm, first defined whether the
existence of a formal comprehensive plan was a condition precedent to the
adoption of a valid zoning ordinance. 121 To resolve this issue, the court
analyzed Wisconsin's statutory scheme and found that "zoning regulations
shall be made in accordance with a comprehensive plan." 122 However, the
court found that the phrase "comprehensive plan" remained undefined.123

After reviewing a majority of states' practices, the court determined that a
comprehensive plan did not need to be a separate and distinct document;
rather, a zoning ordinance itself may satisfy the requirement of a
comprehensive plan. 124

A second view under the majority rule jurisdictions is that the
comprehensive plan is simply a shorthand signification for broad value• 125

judgments. In other words, zoning should be the result of forethought,
parts of the zoning scheme should relate to the whole, and zoning should be
free of gross irrationalities and inconsistencies. In these jurisdictions, the
comprehensive plan may or may not be evidenced by a separate written
document, but regardless, the plan represents an overall assessment that the
zoning is systematic and rational based on state and local land use planning
goals and policies.

126

For example, in Bogan v. Sandoval County Planning and Zoning• .127 ..

Commission, petitioners owned land adjacent to an interstate and agreed
to host six lighted billboards (four to the west, and two to the east of the
interstate) owned by National Advertising Company ("National"). 128

National applied for a conditional use permit under the Sandoval County• . 129 .130

zoning ordinance. Respondent owned land abutting the west parcel.
The county planning board granted the conditional use; however,
respondent had no notice of the request and so contested the decision in

120. Bell v. Elkhorn, 364 N.W.2d 144,145 (Wis. 1985).

121. Id.

122. Id. at 146.

123. Id.

124. Id. at 147.

125. See Generally NOLON, supra note 118.

126. Palazzolo v. Rhode Island, 533 U.S. 606, 627 (2001) (arguing that the right to improve
property in the majority of states is subject to the reasonable exercise of state authority, including
the enforcement of value zoning and land use restrictions).

127. 890 P.2d 395 (N.M. Ct. App. 1994). The Bogan case is demonstrative of using the zoning
ordinances themselves as the comprehensive plan.

128. Id. at 399.

129. Id.

130. Id. at 400.
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district court.' 3 1 The court granted relief as an improper unconditional use
under the statute.132 Petitioners claimed the ordinance was invalid because
no separate comprehensive plan document existed prior to adoption as
required by state law. 133 Applying the SZEA language, a New Mexico
appellate court held that enacting a zoning ordinance without a separate
planning document was not ultra vires municipal powers because the plan
may exist in the zoning ordinances "in substance if not in form."' 13 4 The
appellate court held the ordinance "valid because the County had a
comprehensive plan in substance if not form at the time the ordinance was
enacted." 135 The justification is circular: the ordinance is valid because the
ordinance existed.

Moreover, courts in the majority rule jurisdictions view the
comprehensive plan requirement as a land use policy that is advisory in
nature. 136 Thus, judicial interpretation of the enabling statutes adopted from
the model acts does not require that a comprehensive plan be reduced to
written form.1 3 7  To meet the requirement that zoning actions be in
accordance with a comprehensive plan, zoning decision-makers are
required to take into account only long-term planning and growth
management goals for the area. 138

For instance, in New York, the state zoning enabling act contains the
general requirement that zoning regulations shall be in accordance with a
comprehensive plan, 139 but an actual comprehensive plan is not required.
New York's highest court explained,

We have found the comprehensive plan by examining [other] relevant
evidence.... [G]enerally New York cases have analyzed the ordinance
... in terms of consistency and rationality. While these elements are

important, the 'comprehensive plan' requires that the rezoning should

131. Bogan v. Sandoval County Planning & Zoning Comm'n, 860 P.2d 395, 400 (N.M. Ct.
App. 1994).

132. Id. at 400-01.
133. Id. at 403-04. Ultra vires means "unauthorized; beyond the scope of power allowed or

granted by a corporate charter or by law." BLACK'S LAW DICTIONARY 1559 (8th ed. 2004).

134. Bogan, 860 P.2d at 404.

135. Id.
136. NOLON, supra note 118, at 50.
137. Id. See also Dawson Enter. v. Blaine County, 567 P.2d 1257, 1261 (Idaho 1977) (stating

that "the general rule has become ... the comprehensive plan . . . need not be in writing");

Randolf v. Town of Brookhaven, 337 N.E.2d 763, 764 (N.Y. 1975) (stating that while the term
comprehensive plan has eluded definition in New York, the rule is clear that the comprehensive
plan is to be found by examining all the relevant evidence).

138. See NOLON, supra note 118, at 52.

139. N.Y. TOWN LAW § 263 (McKinney 2009).
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not conflict with the fundamental land use polices and development
plans of the community. These policies may be garnered from any
available source, most especially . .. the zoning law itself and the
zoning map.140

A third method of interpretation of the comprehensive plan
requirement that some courts in the majority rule jurisdictions employ is
deciding that a change in the zoning code amends a comprehensive plan, if•141 •. 142
one even exists at all. For example, in County of Clark v. Doumarn,

plaintiff-landowner sought mandamus to review the county's denial of
plaintiffs application to rezone his parcel from a "residential estate," as
established in the comprehensive plan and allowing only two homes per
acre, to "residential-2," permitting up to eighteen dwellings per acre.143

Both use and density were consistent with the county's comprehensive
plan.144 The district court reversed, concluding that the board's denial was
a de facto amendment to that plan. 145 The court noted that Nevada law
requires that zoning regulations be in accordance with the comprehensive
plan; however, case law does not view the plan as a "straightjacket."' 146

Essentially, if there is a conflict between the comprehensive plan and a use
permitted under a zoning ordinance, then the zoning ordinance controls. 47

2. THE MINORITY RULE INTERPRETATION

In contrast, a minority of jurisdictions treat the comprehensive plan as
a mandatory criterion for development regulations and actions. The
adoption, amendment, and application of the comprehensive plan are more

140. Udell v. Haas, 235 N.E.2d 897, 902 (N.Y. 1968).
141. NOLON, supra note 118, at 20.

142. 952 P.2d 13 (Nev. 1998) (per curiam).

143. Id. at 15.
144. Id. at 14. Plaintiff wanted the re-zoning to build 20 four-plex townhouses with a density of

8.56 dwelling units per gross acre. Id.
145. Id. at 15.
146. Id. at 17 (quoting Enter. Citizens v. Clark County Comm'rs, 918 P.2d 305, 311 (Nev.

1996).

147. Sanders Orchard v. Gem County, Idaho ex rel. Bd. of County Comm 'rs, 52 P.3d 840, 844
(2002) (citing Urrutia v. Blaine County, 2 P.3d 738, 744 (Idaho 2000)).

148. See, e.g., Green v. County Council of Sussex County, 508 A.2d 882, 889-90 (Del. Ch.
1986) (citing Mandelker, supra note 60)); Machado v. Musgrove, 519 So. 2d 629, 632-33 (Fla.
Dist. Ct. App. 1987); Love v. Bd. of County Comm'rs of Bingham County, 671 P.2d 471, 471
(Idaho 1983); Ash Grove Cement Co. v. Jefferson County, 943 P.2d 85, 92 (Mont. 1997); Little v.
Bd. of County Comm'rs of Flathead County, 631 P.2d 1282, 1291, 1293 (Mont. 1981); Vili. of
McGrew v. Steidley, 305 N.W.2d 627, 632-33 (Neb. 1981); Baker v. City of Milwaukie, 533 P.2d
772, 777 (Or. 1975); Fasano v. Bd. of County Comm'rs of Wash. County, 507 P.2d 23, 28 (Or.
1973), superseded by statute, OR. REV. STAT. § 227.175 (2009), as recognized in Neuberger v.
City of Portland, 603 P.2d 771, 778 (Or. 1979).
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intensely scrutinized. 149  In these jurisdictions, all zoning and land use
regulations must be in accordance with an independently identifiable150

plan. The comprehensive plan must be a separate planning document,
and zoning decisions must be consistent with the planning goals and
policies contained therein. 15 1 Courts in minority rule jurisdictions find that
the adoption of a formal comprehensive plan is a condition precedent to the
enactment of local zoning regulations. In these jurisdictions, it is easier
for a plaintiff-landowner to show that a zoning action was not performed in
accordance with the comprehensive plan because the plaintiff can rely on a
separate and distinct document when asserting the claim.153

For example, in determining if an action by the city council or
planning commission is in conformity with a comprehensive plan, courts
focus on whether the facts of a particular case support the local decision.154

The analysis that courts in the minority rule jurisdictions employ requires
reviewing the planning or zoning commission's decision under consistency
determinations. 15 Courts pay attention to how the goals and desires of the.... q56
community are written in the comprehensive plan and acknowledge a
distinction between the use of "shall" or "must," which courts define as a
mandatory policy, and "should" or "may," which courts view as a
discretionary policy. 157

In addition, these minority rule jurisdictions often require that all
zoning decisions be in strict conformity with the comprehensive planning
document. 58 The method by which these courts determine whether zoning
regulations are in accordance with a comprehensive plan is through factual

149. Edward J. Sullivan, Recent Developments in Land Use, Planning and Zoning Law: The
Evolving Role of the Comprehensive Plan, 32 URB. LAW. 813, 822-23 (2000) (arguing that there is
a trend toward giving credence to the plan as a criterion in evaluating land use regulations and
actions).

150. Lanphear v. Twp. of Antwerp, 214 N.W.2d 66, 70 (Mich. Ct. App. 1973); NOLON, supra
note 118, at 45. See also CAL. GOV'T CODE § 65300 (West 2008); IDAHO CODE ANN. § 67-6511
(2008); KY. REV. STAT. ANN. §§ 100.183, 100.187(2), 100.191, 100.201, 100.213 (West 2008).

151. Lanphear, 214 N.W.2d at 70; NOLON, supra note 118, at 21.
152. See State v. City of Hailey, 633 P.2d 576, 580 (Idaho 1981); Vill. of McGrew v. Steidley,

305 N.W.2d 627, 632-33 (Neb. 1981).

153. See Sullivan, supra note 149, at 822-823.

154. Brian W. Ohm, Let the Courts Guide You: Planning and Zoning Consistency, 11 ZONING
PRACTICE 1, 3 (Am. Planning Ass'n 2005).

155. Id.

156. Id.
157. Id. See also Adelman v. Town of Baldwin, 750 A.2d 577, 585-86 (Me. 2000) (comparing

"shall" with "should" to determine whether a policy is mandatory or discretionary).

158. Sullivan, supra note 149, at 822-36.
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inquiry. For instance, in Bone v. City of Lewiston, 159 the court decided that
the phrase "in accordance with a comprehensive plan" is a question of
fact. In Bone, the landowner filed suit against the city after the city
council denied his application to have his land rezoned from low-density
residential use to a limited commercial use. 16  The landowner requested
declaratory relief and a writ of mandamus forcing the city to enact a zoning
ordinance in conformity with its comprehensive plan. Ultimately, the
Supreme Court of Idaho remanded the case to the district court to look into
the facts of the case to determine whether Mr. Bone's rezone application, 163

was consistent with the comprehensive plan. The Idaho Supreme Court
based its decision on the fact that the district court decided that Mr. Bone's
rezone application was in accordance with the city's comprehensive plan
without having before it the record of either the planning and zoning
commission or the city council. 164 Thus, in minority rule jurisdictions, a
"governing body must.., make a factual inquiry into whether the requested
zoning ordinance or amendment reflects the goals of, and takes into account
those factors in, the comprehensive plan in light of the present factual
circumstances surrounding the zoning change before approving or rejecting
the request."

' 165

Another example is the California Court of Appeals' decision in
Families Unafraid to Uhold Rural El Dorado County v. El Dorado County
Board of Supervisors, in which the city challenged the county's approval
of a low density residential subdivision of 566 lots on 7,868 acres. The
court found that the proposed development was inconsistent with the
"fundamental, mandatory, and specific" policy of the land use element of
the county's comprehensive plan.168 El Dorado County's comprehensive• 169

plan allowed for more density to have smart growth areas. Allowing a
low density residential area would compromise the plan's goal of achieving

159. 693 P.2d 1046 (Idaho 1984).

160. Id. at 1052.

161. Id. at 1046-48.

162. Id.

163. Id. at 1053.

164. Id. at 1052-53.

165. Bone v. City of Lewiston, 693 P.2d 1046, 1052 (Idaho 1984).
166. 74 Cal. Rptr. 2d 1 (1998).

167. Id. at2.
168. Id. at 6-7. The policy at issue stated that low density residential uses "shall be further

restricted to lands contiguous to [c]ommunity [r]egions ...and shall not be assigned to lands
which are separated from [c]ommunity [r]egions or [r]ural [c]enters by the [r]ural [rjesidential
land use designation." Id. at 5.

169. See Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of
Supervisors, 74 Cal. Rptr. 2d 1, 5 (1998).
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proper growth.1
70

The reasoning underlying the minority rule interpretation is not
expressly stated by the courts. However, these minority rule jurisdictions
implicitly value strict interpretation of the law as well as consistency in land
use decisions. The overarching problem with spot zoning or ad-hoc zoning
is that over time it may strip the community of its unique pattern and charm.

3. LOUISIANA'S INTERPRETATION OF THE REQUIREMENT OF A

COMPREHENSIVE PLAN

In the early twentieth century, Louisiana became a leader in land use
planning, being the first state to establish a commission to protect historic
properties and one of the first to adopt enabling legislation for local
planning commissions.17 1 Despite Louisiana's leadership role early on in
land use planning, it currently falls under the majority rule and does not
accord the comprehensive plan the force of law when making amendments
to the zoning ordinances.

In 1921, Louisiana adopted a new state constitution that included
provisions for planning. 172 Pursuant to the new constitution, New Orleans
established the French Quarter as a historic district and later, authorized the
Vieux Carr Commission to develop and implement a preservation plan to
be enforced by the city council. 173 This was the first historic preservation
commission created in the United States. 174  Also, Louisiana's planning
legislation predated the federal government's models. 175  Louisiana was
also one of the first states to adopt the SZEA in 1926 and the SCPEA in
1928. 176

Louisiana land use statutes have not changed much since that time.177
Louisiana statute 33:4723 entitled "Municipal Zoning Regulations: Purpose
of Regulations" states that:

170. See Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Bd. of
Supervisors, 74 Cal. Rptr. 2d 1, 5 (1998).

171. AM. PLANNING ASS'N, GROWING SMART: STATUTORY SUMMARY OF THE STATE OF

LOUISIANA (1996), available at http://www.planning.org (search for "Growing Smart") (last
visited Aug. 21, 2009).

172. Villavaso, supra note 64, at 657.

173. AM. PLANNING ASS'N, supra note 171.
174. See generally Villavaso, supra note 64.

175. Id. at 659 (1999).

176. See Stephen D. Villavaso, Planning Enabling Legislation in Louisiana: A Prospective
Analysis Into the Next Millennium, 48 LOY. L. REV. 229, 238 (2002).

177. LA. RECOVERY AUTH., LOUISIANA SPEAKS STRATEGIC IMPLEMENTATION PLAN (2007),

available at louisianaspeaks.org (search for "strategic implementation plan") (last visited Aug. 21,
2009).

[Vol. 55



New Orleans and Land Use Planning

The regulations shall be made in accordance with a comprehensive
plan and designed to lessen congestion in the public streets, secure
safety from fire, promote health and the general welfare, provide
adequate light and air, avoid undue concentration of population, and
facilitate adequate transportation, water supply, sewerage, schools,
parks, and other public requirements. The regulations shall be made
with reasonable consideration of the character of the district and its
peculiar suitability for particular uses, and with a view to conserving
the values of buildings and encouraging the most appropriate use of
land throughout the municipality. 1

78

In 1974, when the Louisiana Constitution was reformed, the
legislature decided to retain the fifty-year-old language for planning but did
little to fortify it.179 Moreover, Louisiana planning law requires that "a
municipal planning commission shall make and adopt a comprehensive plan
for the physical development of the municipality."18 0  Both mandates,
however, currently hold little force as the number of plans in the state
remains extremely low.181 There are sixty-four parishes in Louisiana but
only twenty-three have some form of zoning plan, comprehensive plan, or
both.182  The small number of parishes that actually implement
comprehensive plans demonstrates that the state does not seriously enforce
planning statutes and that local jurisdictions do not regard the statutory
requirements as worthy.' 83 In addition, even in jurisdictions with planning
commissions, courts considered a zoning map as compliant with the
statute.184 This view is problematic because a "zoning map" should not be
confused with the comprehensive plan.'85 The comprehensive plan not only
shows roadways, tunnels, bridges, etc., but it also features the improvement
of the municipality and its future growth, protection, and development

178. LA. REV. STAT. ANN. § 33:4723 (1926).
179. Villavaso, supra note 64, at 666 (stating that Louisiana's planning legislation has been in

place since 20th century and that it has not been amended or updated since its adoption in 1926).

180. LA. REV. STAT. ANN. § 33:106 (1974).
181. CTR. FOR PLANNING EXCELLENCE, LOUISIANA'S REQUEST FOR PROPOSALS 1 (2007),

available at http://www.epa.gov/dced/pdf/louisianarfp.pdf (last visited Aug. 21, 2009).

182. See LA. RECOVERY AUTH., WHERE THE RUBBER HITS THE ROAD: LRA BOARD

ENDORSES LOUISIANA SPEAKS GOALS FOR 2008 (2007); PIERCE LEWIS, NEW ORLEANS: THE

MAKING OF AN URBAN LANDSCAPE (Ctr. for Am. Places 2d ed. 2003).

183. See generally LEWIS, supra note 182.
184. See Morton v. Jefferson Parish Council, 419 So. 2d 431, 434 (La. 1982); Folsom Rd. Civic

Ass'n v. Parish of St. Tammany, 407 So. 2d 1219, 1222 (La. 1981); Furrv. Mayor & City Council
of Baker, 408 So. 2d 248, 249 (La. 1981); Southside Civic Ass'n. v. Guar. Sav. Assurance Co.,
339 So. 2d 323, 325 (La. 1976).

185. EDWARD H. ZIEGLER, JR., RATHKOPF'S THE LAW OF ZONING & PLANNING § 50:2 (4th ed.

2007).
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through text. 186 A zoning map only designates the boundaries and areas of
established zoning districts within a community.' 87  For instance, in
Southside Civic Ass'n v. Guaranty Saving Assurance Co.,' residential
property owners brought suit alleging that an automobile dealership was a
non-conforming use in a district zoned as multiple dwelling residential. 189

The Louisiana Supreme Court held that a zoning amendment allowing the
development of the automobile dealership was valid because it was enacted190Thcorresndta
properly through the zoning amendment process. The court reasoned that
a change to a zoning map is compliant with the city's comprehensive
plan.19

The Southside decision and others like it allow for non-conforming
uses to take over the unique aesthetic and cultural character of historic cities
like New Orleans. 192 The city of New Orleans' zoning laws do not stand up
to development pressures. Specifically, under the current system, city
council members can too easily make arbitrary decisions that discount the
laws when a project comes along they support. 194  This allows for
nonconforming uses and spot zoning, which are seen as the downfall of
American cities. 195

Currently, a comprehensive plan in Louisiana enjoys no legal force• 196

despite the clear language of the statute. For example, in King v. Caddo
Parish Commission,197 the Louisiana's Supreme Court noted that "our
jurisprudence clearly states that zoning is a legislative function, the
authority for which flows from the police power of governmental bodies...
[b]ecause zoning falls under the jurisdiction of the legislature, courts will
not interfere with their prerogative unless their action is ... arbitrary and
capricious." 98 The test of whether a zoning board's action is arbitrary and

186. ZIEGLER, supra note 185.

187. Id.
188. 339 So. 2d 323 (La. 1976).

189. Id. at 324.

190. Southside Civic Ass'n v. Guar. Saving Assurance Co., 339 So. 2d 323, 326 (La. 1976).

191. Id.

192. See Brett Clanton, Land Use Expert Says Zoning Laws Don't Harmonize With City, NEW
ORLEANS CITY BUS., Jan. 21, 2002, available at http://www.allbusiness.com/management
/967726-1 .html.

193. Id.

194. Id.

195. Id. (noting that nonconforming uses in neighborhoods have been known to cause sprawl).

196. LA. REV. STAT. ANN. § 33:4723 (1926) (providing that "regulations shall be in accordance
with a comprehensive plan").

197. 97-1873 (La. 10/20/98); 719 So. 2d 410.

198. Id. at 418 (citing Four States Realty Co., Inc. v. City of Baton Rouge, 309 So. 2d 659, 664
(La. 1974)).
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capricious is whether the action is reasonable under the circumstances. 199

Under this standard, Louisiana courts almost always defer to the local city
council, especially when claimants point to Louisiana statute 33:4723 and
claim that the proposed zoning amendment or variance is not in accordance
with the municipality's comprehensive plan.200

In Palermo Land Co. v. Planning Commission of Calcasieu Parish, a
landmark case, the Louisiana Supreme Court easily dismissed the idea that
a city's municipal plan should have legal force.2

0 In Palermo, the court
upheld an overnight rezoning of land from heavy industrial zoning to light

202industrial zoning to prevent landfill expansion. The Palermo court
considered whether a proposed zoning amendment was in accordance with
the comprehensive plan. The Palermo court stated:

[t]he nature of zoning authority is such that after the fact attempts at
planning or reclassifications are often necessary to accommodate the
changing needs of a community. Whether Calcasieu Parish simply
found a change in the original zoning plan was necessary, it had the
authority to change existing zoning classifications to aid the
development and steer its development in a direction commensurate
with the needs and desires of its residents. [The zoning amendment]
should not be invalidated simply because previous ordinances were
allegedly contrary to good land use planning principles, or because

204they were not in conformity with the comprehensive plan.

The court explained that the rezoning could only be struck down on a
showing that the decision was arbitrary and capricious.2 5  Land use
scholars were upset with the Palermo decision because the court did not
look to the comprehensive plan in deciding if the city council's decision

206was arbitrary and capricious. In other words, if the comprehensive plan
is not the standard on how to guide the city, then what other objective
document can landowners turn to when deciding to buy property for

199. Papa v. City of Shreveport, 27045-CA, p. 4 (La. App. 2 Cir. 9/29/95); 661 So. 2d 1100,
1103.

200. Villavaso, supra note 176, at 235.

201. 561 So. 2d 482, 498 (La. 1990).

202. Id.

203. Id.

204. Id. at 494.

205. Palermo Land Co. v. Planning Comm'n of Calcasieu Parish, 561 So. 2d 482, 492 (La.
1990).

206. Interview with Stephen D. Villavaso, Research Associate, Villavaso & Associates, LLC,
M.U.R.P, in New Orleans., La. (Apr. 8, 2008). Mr. Villavaso practices law in New Orleans,
specializing in land use and zoning law.
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residential or investment purposes? 2°7  All subsequent court decisions
adopted the Palermo reasoning that zoning amendments and variances need

208not be in accordance with a comprehensive plan. Since Palermo,• 209
Louisiana courts have not revisited the issue. If a claimant uses the
comprehensive plan requirement, the court cites to Palermo and moves
on. Thus, Louisiana's precedent lies squarely in conformity with the
majority rule's interpretation of the comprehensive plan requirement.

II. ANALYSIS

Those that adhere to the majority approach largely ignore land use
planning that is based on rational forethought, data collection, and future
goals. Land use accounts for two-thirds of national wealth and one-sixth

212of personal income. Productive land use is central to an economy's well-
being because it invariably affects financial well-being, making
governmental decisions concerning development highly politicized and

213controversial. However, state legislatures and courts have left land use
214regulation to the discretion of local governments for decades. Legislative

inaction and judicial compliance has led to inefficient and inconsistent land
use which implicates a "host of problems, ranging from inner-city decay
and traffic congestion to air, water, and other forms of environmental
pollution. ' '215  This Comment argues that enforcing change through the
legislature has proven ineffectual over time, and it is imperative that the
judiciary step in and accurately interpret the phrase "shall be in accordance

207. Interview with Stephen D. Villavaso, supra note 206.

208. See Morris v. Friedman, 94-2808 (La. 11/27/95); 663 So. 2d 19; Jenniskens v. Parish of
Jefferson, 06-252 (La. App. 5 Cir. 10/17/06); 940 So. 2d 209; Cerruti v. Parish of Jefferson, 94-
608 (La. App. 5 Cir. 1/18/95); 650 So. 2d 315; Bourbon Country Estates, Inc. v. St. James Parish,
611 So. 2d 180 (La. Ct. App. 1992); Save Our Neighborhoods v. St. John the Baptist Parish, 592
So. 2d 908 (La. Ct. App. 1991); Bayou Self Rd. Dev. v. Jefferson Parish Council, 567 So. 2d 679
(La. Ct. App. 1990); Lakeshore Harbor Condo. Dev. v. City of New Orleans, 603 So. 2d 192 (La.
Ct. App. 1992).

209. Villavaso, supra note 176, at 235.

210. See, e.g., Morris v. Friedman, 94-2808 (La. 11/27/95); 663 So. 2d 19, 25; Jenniskens v.
Parish of Jefferson, 06-252 (La. App. 5 Cir. 10/17/06); 940 So. 2d 209, 212; Cerruti v. Parish of
Jefferson, 94-608 (La. App. 5 Cir. 1/18/95); 650 So. 2d 315, 317-18; Bourbon Country Estates,
Inc. v. St. James Parish, 611 So. 2d 180, 182 (La. Ct. App. 1992); Save Our Neighborhoods v. St.
John the Baptist Parish, 592 So. 2d 908, 909-910 (La. Ct. App. 1991); Bayou Self Rd. Dev. v.
Jefferson Parish Council, 567 So. 2d 679, 681 (La. Ct. App. 1990); Lakeshore Harbor Condo.
Dev. v. City of New Orleans, 603 So. 2d 192, 194-95 (La. Ct. App. 1992).

211. See supra Part II.C. 1.
212. BURBY ET AL., supra note 1, at 1.

213. Id.

214. Id.

215. Id.
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with a comprehensive plan. 216

A. THE MINORITY STATES INTERPRETATION IS RIGHT

This Comment proposes that there is one principal source of external
influence which has not been accorded sufficient consideration by many of
those serving on planning and zoning boards, or even by some elected
officials. This force is the judicial branch of our government at local, state,
and federal levels. For this reason, lawyers and planners should develop a
heightened awareness to implement interpretive change of the phrase "shall
be in accordance with a comprehensive plan" by calling for judicial action.
While a small minority of jurisdictions currently interpret the language of
the enabling acts correctly, it is not enough. It is high time for the rest of
the states to encourage judicial interpretive change for at least two reasons:
first, the plain meaning and legislative intent of the model acts and second,
public policy considerations.

1. PLAIN MEANING AND LEGISLATIVE INTENT

Since states started using the enabling acts to institute land use
controls, judicial interpretation of the phrase "shall be in accordance with a

. • . ,217 . . -- - 218 . - 211
comprehensive plan" has been called confusing and enigmatic, and

220has been accused of having no legal force. Since the model acts were
first promulgated, "there appears to have been a judicial tendency to
interpret the statutory directive that zoning ordinances 'shall be in
accordance with a comprehensive plan' as meaning nothing more than that
zoning ordinances shall be comprehensive."22 1 Professor Haar, a prominent
land use scholar, further explained that as a result of legislative failure to
equate the "comprehensive plan" from the model acts with a plan for land

222use, courts have found it difficult to assign any legal force to the phrase.
This type of judicial interpretation is dangerous because zoning will be

216. SZEA, supra note 3 (emphasis added); SCPEA, supra note 3 (emphasis added).

217. SZEA, supra note 3; SCPEA, supra note 3.

218. See, e.g., Forest Constr. Co. v. Planning & Zoning Comm'n of Town of Bethany, 236
A.2d 917, 922 (Conn. 1967) (finding that town legally adopted a plan of development despite the
plan's confusing terms).

219. Builder's Serv. Corp. v. Planning & Zoning Comm'n of E. Hampton, 545 A.2d 530, 537
(Conn. 1988); Levin Properties, L.P. v. Hamilton Twp. Planning Bd., 2006 WL 1896202 at *11
(N.J. Super. Ct. App. Div. July 12, 2006).

220. Anderson House, LLC v. Mayor & City Council of Rockville, 939 A.2d 116, 131-32 (Ct.
App. Md. 2008).

221. Charles M. Haar, In Accordance With a Comprehensive Plan, 68 HARV. L. REv. 1154,
1157 (1955).

222. Id. (arguing that "[t]his situation is unfortunate; courts attach heavy validity to the acts of
the legislature in amending zoning regulations").
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considered "a self-contained activity rather than as a means to a broader end
•.. which will result in tyrannizing property owners.22 3

An analysis of the compelling reasons for judicial interpretive change
of comprehensive zoning language requires an understanding of the
majority rule jurisdictions' reasoning. One concern is that courts are
reluctant to become heavily involved in zoning disputes and have adhered
to procedural and substantive rules to avoid becoming overburdened with

224zoning cases 4. Another concern regarding judicial review is that land use
has traditionally been linked with state police powers as states know how to

225best regulate and zone their land. This concern frequently requires
226

deference to legislative decision-making. A majority of courts seem to
suggest that zoning cases require line-drawing between areas where
different uses are permitted; because line drawing is inherently arbitrary,
courts are normally disinclined to interfere by substituting their judgment

227for that of local legislatures. Thus, when the majority of courts review
planning or zoning commissions' decisions these courts will choose to
ignore the plain meaning of the state's enabling statute that reads "zoning
regulations shall be in accordance with a comprehensive plan" and instead

228defer to the legislature. While these underlying concerns are worthy, the
need for judicial interpretive change in this area of law outweighs those
concerns.

The main problem with the majority of jurisdictions' legal analyses is
that any first-year law student who has studied statutor canons of
construction knows that the word "shall" means "must."2  The plain
meaning is clear-zoning regulations must be in accordance with a
comprehensive plan or they are per se invalid. While the zoning model acts
came before the planning model acts and thus created confusion as to what
exactly constitutes a comprehensive plan, the meaning and intent is now
clear. The SCPEA arose as a result of states not understanding SZEA's

230reference to comprehensive planning. The majority of states that adopted

223. Haar, supra note 221, at 1158.

224. MANDELKER ET AL., supra note 56, at 250 (citing Tidewater Oil Co. v. Mayor & Council,
209 A.2d 105, 108 (N.J. 1965)).

225. Vill. of Euclid v. City of Ambler Realty Co., 272 U.S. 365 (1926) (upholding the
constitutionality of zoning as an appropriate land use tool).

226. MANDELKER ET AL., supra note 56, at 251.

227. See, e.g., Creative Env'ts, Inc. v. Estabrook, 680 F.2d 822 (1st Cir. 1982).

228. See supra Part II.C. 1.
229. See Conn. Nat'l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (stating that "courts must

presume that a legislature says in a statute what it means and means in a statute what it says
there").

230. Meck, supra note 50, at 2.

[Vol. 55



New Orleans and Land Use Planning

and continue to use the model acts as enabling legislation have had over
seventy-five years to re-interpret the statute, and most have failed. In 1941,
an authority who played an important part in formulating the standard
planning and zoning enabling acts stated:

In so far as the present legislation of any state fails to recognize this
connection between the general city .. . plan and the city ... zoning
plan ... the legislation should be revised, rewritten, or supplemented
so as to reflect this concept of the land use or zone plan as a part of the
process of comprehensive planning.231

Therefore, the judicial branch must set precedent that any zoning
implemented before a comprehensive plan, or inconsistent with the plan, is
per se unreasonable. 232  Failure to consider as a whole the complex
relationships between the various controls which a municipality may seek
to exercise over its inhabitants is not in furtherance of the general

233welfare. As one court explained, there is a recurring recognition in the
vast literature on zoning that many of the evils of zoning practice can be
improved by "a judicial insistence upon the zoning board's compliance with
the statutory requirement that any changes in the zoning ordinance be made
in accordance with a comprehensive plan., 234

In addition, legislative intent is an indicator of the true meaning
behind the phrase "shall be in accordance with a comprehensive plan,"
especially when coupled with the plain meaning of the phrase. In section
three of the SZEA, while there was no definition as to what exactly
constituted a "comprehensive plan," a footnote attempted to clarify the
phrase: "This will prevent haphazard or piecemeal zoning. No zoning
should be done without such a comprehensive study. ''235 Further, the exact
role of the comprehensive plan may be recognized through a review of
unpublished materials of the advisory committee that drafted the two acts as
well as materials on planning and land use controls from the 1920s. 236

Bassett drew on his experiences in New York to draft the SZEA, and due to

231. Haar, supra note 221, at 1173 (citing Address by A. Bettman, National Zoning
Conference, 1937, cited in Segoe, Local Planning Administration 349 (1941)).

232. Id. at 1157-58 (arguing that police power is not adequately being used to further the
general welfare when the comprehensive plan requirement is ignored).

233. Id.
234. Roseta v. Wash. County, 458 P.2d 405, 409 (Wash. 1969).
235. Meck, supra note 83, at 299 (citing SZEA, supra note 3, at n.22). The SZEA's principal

drafter was Edward M. Basset, a New York City attorney who was chair of the committee that
prepared the original proposal for a zoning ordinance in 1916 and later general counsel for the
city's zoning committee. Id. Bassett drew on his experiences in New York to draft the SZEA, and
due to his strong personality, he maintained control of the drafting process. Id.

236. Id. (citing SZEA, supra note 3, at n.22).
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his strong personality, he maintained control of the drafting process.

The SZEA underwent many drafts, and the third draft prepared in
1922 introduced the currently debated language stating that "such [zonin
regulations shall be made in accordance with a well-considered plan. ...

The United States Department of Commerce staff circulated the SZEA's
third draft to a number of outside reviewers to assist the advisory

238committee. One outside reviewer was Harland Bartholomew, a
nationally famed St. Louis planning consultant, who recommended in his
comments to the advisory committee "that the phrase 'well-considered
plan' be changed to 'comprehensive city plan.' 2 39  Bassett responded by
adopting the now infamous phrase "comprehensive plan.,, 24

0 The change
was likely made to capture the completeness of the plan, indicating that it is
to be more than just zoning districts on a map.

After the model acts were published, Harland Bartholomew became
an active consultant in the preparation of plans and zoning ordinances
throughout the country. Subsequently, in a paper he delivered in 1928 at the
National Conference on City Planning in New York City, Bartholomew
explained the type of supporting study or plan he had in mind."' Referring
to the phrase "in accordance with a comprehensive plan" and related
language in the SZEA, Bartholomew cataloged a series of considerations
and issues that could well be a scope of work or a description for a land use
element in a modem-day comprehensive plan. He listed the following
"Studies to be Made in Advance of the Preparation of a Zoning Ordinance":
existing use of land and buildings, new buildings erected by five-year
periods, building heights, lot widths, front yards, population density,
population distribution, topography, and computation of areas for different
land uses., 242 He further stated that "[z]oning is but one element of a
comprehensive plan., 243

The historical backdrop therefore suggests that courts are mistaken in
holding that the requirement of an independently prepared comprehensive
study was not contemplated by the act but instead could be found in the text

237. Ruth Knack et al., The Real Story Behind the Standard Planning and Zoning Acts of the
1920s, 48 LAND USE L. & ZONING DIG. 3, 5 (1996).

238. See id. at 4-5.

239. Id. at 5.

240. Id.

241. Harland Bartholomew, What is Comprehensive Zoning?, in PLANNING PROBLEMS OF
TOWN, CITY & REGION: PAPERS & DISCUSSIONS AT THE TWENTIETH NATIONAL CONFERENCE

ON CITY PLANNING 47, 50 (1928).
242. Id.
243. Id.
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or maps of the zoning ordinance. An examination of the legislative drafting
process reveals evidence that the preparation of an independent plan or
study should be a condition precedent to the adoption of a zoning
ordinance. The majority of jurisdictions have continually interpreted the
phrase incorrectly despite the overwhelming evidence to the contrary. It is
time that the judiciary start interpreting the comprehensive plan requirement
correctly before the consequences become even more apparent.

2. PUBLIC POLICY CONSIDERATIONS

a. The Benefits Outweigh the Drawbacks

The idea that local land use decisions should be consistent with an
independently adopted local comprehensive plan is a fundamental concept

244of planning practice. Comprehensive planning programs are based on the
assumption that the data, analysis, rational forethought, and conscious
attention to state, regional, and community goals that attend the preparation

245
will result in better development management programs. Comprehensive
plans help communities avoid the pitfalls of long-term inconsistency,
inefficient land use, and inadvertent creation and aggravation of future land
use problems.246 In fact, lack of adherence to a comprehensive plan leads to
gaps, overlaps, lack of clarity, and inconsistencies.

However, some land use scholars argue that despite these presumed
benefits, the history of planning in the United States casts doubt on the

248
degree to which local comprehensive plans are actually useful. The
criticisms surrounding comprehensive plans can be grouped into three
categories.

First, land use scholars argue that comprehensive planning in practice
emerges from the demands of political decision-making, is often irrelevant
to local policy decisions, and can be easily amended. 249  These
commentators believe there is room for doubt on the effectiveness of
comprehensive planning in practice. 25

0 This type of criticism directly leads
to the second argument against comprehensive planning, which is that the
process suffers from ineffective implementation as the plans themselves are

244. Ohm, supra note 154, at 2.
245. See generally BRANCH, supra note 1.
246. EDWARD J. KAISER ET AL., URBAN LAND USE PLANNING 55 (Univ. of 1ll. Press 1995).

247. MANDELKER ET AL., supra note 56, at 26.

248. BURBYETAL.,supra note 1, at 12.

249. BURBY ET AL., supra note 1, at 13-14.

250. Id. at 14; Robert W. Rider, Local Government Planning: Prerequisites of an Effective

System, 18 URB. AFF. Q. 271, 272-74 (1982) (arguing that comprehensive planning is inflexible
and ineffective in addressing contemporary problems).
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often ignored by local governments in their decision-making.25" ' Third,
some scholars contend that comprehensive planning is too inflexible to deal

252with the problems of a modem society. Comprehensive plans in some
states are to last for three to five years and if a state is legally bound to a

253plan, the inflexibility does not allow for needed change.

First, the concerns of land use scholars that comprehensive planning is
susceptible to the same political manipulation that zoning suffers from are
mistaken. These scholars criticize judicial enforcement of comprehensive

254plans as ineffective. Their concern is that if the judiciary requires strict
adherence to the plan, then the city commission will simply amend the plan

255so that the zoning regulation is in strict compliance with the plan. For
example, Professor Mandelker, a renowned land use scholar, explained that
judicial interpretation is, at best, only a short-phrase solution because the
legislature can always write new legislation changing or overruling the

256court's judgment. Judicial interpretive change is also perceived as
257judicial usurpation of legislative prerogatives. Additionally, scholars are

concerned that manipulation of the planning process may occur through
concurrent changes in the plan and the zoning ordinance through legislative
change.258

However, a few safeguards can be implemented to control plan
manipulation. First, a plan revision can be made subject to the usual
protective review procedures accorded the adoption of the comprehensive
plan. Also, there should be legislative constraints in the statute enabling the
plan, such as timing provisions that will disable an over-eager city council
or planning commission from revising the plan for at least one to three259
years. Finally, a less rigid and more flexible safeguard is a policy
requiring unanimity from the city council in amending a comprehensive
plan before the expiration of the one to three year timing provision. These
constraints still leave room within the legal framework for all kinds of

251. BURBY ET AL., supra note 1, at 11.
252. See generally Rider, supra note 250.

253. Id.

254. See generally Edward J. Sullivan & Matthew . Michel, Ramapo Plus Thirty: The
Changing Role of the Plan in Land Use Regulation, 35 URB. LAW. 75, 75 (2003).

255. MANDELKER ET AL., supra note 56, at 215.

256. Id.

257. Id.
258. Daniel R. Mandelker, Should State Government Mandate Local Planning?... Yes, 44 PLAN.

14, 16 (1978). Mandelker uses the following situation as an example: "At 9 p.m. the city council
meets and revises its plan to allow a use favored by a developer who is about to request a zoning
change. Five minutes later the developer appears and is granted his request." Id.

259. See generally BRANCH, supra note 1.
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planning that is neither rigid nor overbearing on the community. The
planning exercise should be meaningful, and these safeguards will ensure
fairness and reasonable predictability for property owners.

The second criticism-that comprehensive plans are not
implemented-illustrates why comprehensive plans must be given the force
of law. If comprehensive plans were given the force of law, then the
problems of implementation that inevitably arise would be both minimized
and resolvable through the criteria and preferences articulated in the
comprehensive plan. 26 For instance, in 1985, Florida completely revamped
its planning legislation.261 Florida's revised approach mandated that zoning
regulations must be in strict compliance with the comprehensive plan.

Consequently, Florida courts do not grant zoning amendments or variances
easily. The mandatory comprehensive plan features strong state direction
of planning and regulation to accomplish clearly specified goals. Florida's
planning mandate pays attention to horizontal consistency by requiring

264local plans and policies to conform to regional plans. The plan demands
265internal consistency as well. Florida is a model for demonstrating that

266effective comprehensive planning produces positive results. All local
Florida governments now have local land use controls (zoning, subdivision
regulations, and the like) based on a comprehensive plan that fits within a

267statewide policy framework. This policy framework balances the
interests of local governments, landowners, environmentalists, developers,
and citizen groups.268 The comprehensive plan effectively manages growth
by linking development approvals to the availability of adequate public
facilities-to make sure that municipalities do not build new buildings
where there is not adequate water, sewer, drainage, solid waste, park, and
transportation infrastructure.26 9 Florida's comprehensive plan also includes
the first incentive to effectively implement compact urban development,

270which prevents urban sprawl.

While mandating comprehensive planning and requiring adherence is

260. MANDELKER ET AL., supra note 56, at 26.

261. BUR.BY ET AL., supra note 1, at 48; See also Sullivan & Michel, supra note 254, at 108.

262. Sullivan & Michel, supra note 254, at 109.

263. Id.

264. BURBY ET AL., supra note 1, at 52-53.

265. Id.

266. See BURBY ET AL., supra note 1, at 48-65; Ohm, supra note 154, at 3.
267. David L. Powell, Growth Management: Florida's Past as Prologue for the Future, 28

FLA. ST. U. L. REv. 519, 531 (2001).

268. Id.

269. Id.
270. Id.
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one way of ensuring that comprehensive planning works, this legislative
solution has not worked in the majority of the states, as only five states have
adopted mandatory planning with strict compliance standards.17 Due to the
lack of clarity in the other forty-five states' enabling statutes and the fact
that planning mandates will more than likely remain the same at the
legislative level, the better solution is a call to the judicial system to strictly
interpret the statute.

The third criticism facing comprehensive planning is that the plan
does not allow enough flexibility for the ever changing needs of a modem
society. The flexibility issue is probably the biggest concern for courts and
is what leads them to defer to the decisions of city council more often than

272not. The tension between the need for flexibility to make decisions and
the need to limit discretion is not easily reconcilable. It is important to
understand that comprehensive plans are supposed to reduce a city council's

273discretionary authority to minimize capricious decisions. There are too
many "horror tales for one to take the position that discretion left
unchecked, will not be abused., 274

There are two solutions to the criticism that plans are too inflexible for
an ever changing modem society. First, a possible compromise between a
binding comprehensive plan and a modem day city that needs a bit of
flexibility in decision-making is to implement a quota system. A quota
system would allow for a certain number of amendments (probably one to
three) to the comprehensive plan each year. A quota system would allow
for city councils to really weigh the benefits and harms of allowing a
particular parcel to be re-zoned. This solution will also ensure that the
overall purpose of the plan is not compromised as only a couple of changes
will be allotted per year. Another solution is to establish detailed rules for
making decisions. One method to accomplish this is to devise a point
system in which project approval depends on the degree to which
predefined criteria are met. Unfortunately, rules cannot be created for every
situation and, as a result, they must be interpreted. These solutions
demonstrate that while the tension between flexibility and control are
problematic, they are not insurmountable. It is also important to note that
comprehensive planning is designed to guide the city in all avenues to
achieve the desired goals of the community in the most efficient and

271. BURBY ET AL., supra note 1, at 10; see also ZIEGLER, supra note 185 (noting that only
Oregon, Florida, California, Hawaii, and Vermont have required mandatory comprehensive
planning that is legally binding).

272. Rider, supra note 250, at 273 (arguing that the planning process in local government must
become more flexible).

273. Id.

274. Id.
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effective means possible. To forgo a comprehensive plan allows for too
much discretion and no standard to weigh proposals for zoning amendments
or variances. 275 This ad-hoc approach in our modem day society can also
not stand the test of time as it allows for environmental degradation, out of

276control population growth, and other land use horrors.

In examining the criticisms of comprehensive planning and looking to
possible solutions to address the problems, it is clear that comprehensive
planning will work. It is also important to note that the problems and
solutions examined in this section have been debated by land use scholars
and planners for decades. While the benefits of comprehensive planning
are compelling, this Comment's main argument is that, because the SZEA
and SCPEA currently mandate that states' "regulations shall be in
accordance with a comprehensive plan," states must follow the legislative
mandate, whether or not they agree.

b. Windfalls and Wipeouts

In 1909, Daniel Burnham established a mantra for planners:

Make no little plans. They have no magic to stir men's blood and
probably themselves will not be realized. Make big plans; aim high in
hope and work, remembering that a noble, logical diagram once
recorded will never die, but long after we are 2one will be a living
thing, asserting itself with ever-going insistency.

Burnham's words indicate that a city will realize little in the future
without a development plan. The policy reasons surrounding the need for
judicial interpretive change include the concerns of fairness and
predictability for land owners. The concern with fairness for land owners is
rooted in critical changes that have occurred in the land management
process. Previously, land use planning focused on street plans and non-

278conforming uses, but now land use has more urgent missions. For
instance, the demands for the preservation and enhancement of our
environmental resources, the proper phasing and prudent timing of urban
growth, and the provision of affordable housing for lower economic groups

279have put a new stress on planners across the country. To effectively
reconcile these conflicting societal pressures, requires a meaningful and

275. Rider, supra note 250, at 273.

276. See generally id.
277. PETER HALL, CITIES OF TOMORROW: AN INTELLECTUAL HISTORY OF URBAN PLANNING

AND DESIGN IN THE TWENTIETH CENTURY 188 (Blackwell 3rd ed., 2002).

278. Id.

279. Mandelker, supra note 258, at 14 (arguing that states must mandate comprehensive
planning to accomplish important objectives).
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enforceable comprehensive plan that "bears directly on whether we can
achieve a fundamental fairness in interpreting comprehensive plans. 28°

Judicial interpretive change of the phrase "shall be in accordance with
a comprehensive plan" will facilitate fairness because municipalities and
regions must prioritize conflicting demands on our physical resources when
designing plans. For example, environmental protection programs often
require that large land areas be shielded from development or at least

281severely restricted in their use. Smart growth programs designed to
manage density likewise limit availability of land and may restrict
opportunities for certain types of housing and development. These long-
term-oriented plans can be maintained only by judicial enforcement when
needed283 to moderate conflicts and ensure that the comprehensive plan
ultimately prevails over any changes that are not in accordance with the
plan.

Allowing a developer to manipulate the planning process by granting
a zoning change not in accordance with the city's plans results in

284unpredictability or unfair wipeouts and windfalls. For example, when
city planners draft a comprehensive plan, they make decisions that will at
some point inconvenience individual landowners due to zoning

285classifications restricting building options. Some land owners will gain
286from the planning choice while others will lose. The windfall and

wipeout syndrome is an unfortunate consequence of comprehensive plans in
general, and the problem is further exacerbated when an individual applies
for a zoning ordinance amendment that is granted. This individual
landowner receives an unfair windfall while other landowners must
continue to live with their wipeouts. The inherent unfairness in the process
encourages ad-hoc zoning that leaves land owners and community citizens
upset and frustrated at the ease with which developers manipulate the
planning process.

The purpose behind a comprehensive plan for zoning is to guide land
use development for the betterment of the community. The public policy

280. Mandelker, supra note 258, at 14.

281. Id.

282. Id.
283. In other words, judicial enforcement should come into play when a planning & zoning

commission has allowed for an amendment to the zoning ordinances that is not in accordance with
the comprehensive plan.

284. Joseph F. Dimento, In Memoriam: Donald G. Hagman, 48 JAPA 496, 497 (Dec. 1982).
285. DONALD G. HAGMAN & DEAN J. MISCZYNSKI, WINDFALLS FOR WIPEOUTS: LAND VALUE

CAPTURE AND COMPENSATION xxix (Planners Press 1978).

286. Id.
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considerations underlying the need for judicial interpretive change are
compelling. Currently, a landowner or community member must exercise
extreme caution when reading comprehensive plans and zoning ordinances.
Although the concept that certain actions should be consistent with a
comprehensive plan is well accepted in the field of planning, variations in
precedent and judicial deference to local zoning commissions make it
difficult to develop universally acceptable rules to guide consistency
determinations.

B. WHY THE BIG EASY WILL MAKE THE PERFECT BIG EXAMPLE

In 1926, Louisiana was one of twenty states to adopt the SZEA. In
1998, it was one of twenty-four that had failed to keep up with the rest of

287the nation in updating its statutes. Louisiana is among the states least
likely to intervene in private property decisions regarding development, and
prior to Hurricanes Katrina and Rita in 2005, the state promulgated little
legislation and failed to recognize planning as an important public policy288

tool. In addition, for the last fifteen years Louisiana was consistently
named as either America's least livable state or the runner-up, based on
combined educational, economic, health, environmental, and crime

289statistics. In the Forbes annual ranking of the best states for business,
Louisiana ranked forty-ninth overall, placing in the bottom five in the
categories of labor, regulatory environment, growth prospects, and quality
of life.29°  While these statistics are not exclusively due to lack of
comprehensive planning, they are exacerbated by lack of adherence to any
type of plan to guide consistency and economic growth in the right areas.

Prior to the hurricanes of 2005, there was a call for Louisiana to
reform its planning statutes to "support current comprehensive planning
efforts . . . encourage marginal areas to consider these tools via a reward
system and ...acknowledge without penalizing, those communities who• • ,,291

choose to wait until a demonstrated need arises. Subsequent to
Hurricanes Katrina and Rita, many communities including New Orleans
have recognized that need. Moreover, despite the catastrophic losses of

287. See Villavaso, supra note 64, at 666 (stating that Louisiana's planning legislation has not
been revised since its adoption in 1926).

288. See id.
289. Rob Dreher, Opinion, Bayou Bobby: A New Governor Offers Hope for Disaffected

Louisiana Expats, WALL ST. J., Oct. 26, 2007, available at
http://opinionjournal.com/taste/?id=l 10010785.

290. Kurt Badenhausen, Special Report: The Best States for Business, available at
http://www.forbes.com/2007/07/1 Owashington-virginia-utah-biz-cz kb_071 1bizstates.html (last
visited Feb. 17, 2008).

291. Villavaso, supra note 176, at 251.
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acreage from coastal erosion, land for development is still plentiful in the
state. It appears that when it comes to land use decisions, Louisiana tends
to discount the future at the market rate of eight to ten percent, as opposed
to a lower social discount rate of one-half to three percent, the lower rate

292being considered reasonable when the goal is sustainable development.
For example, as the population in Louisiana increases, development

293pressure continues to build in the state. Studies further show that prime
agricultural land in Louisiana is most vulnerable to loss from

294development. Concerns are also raised about affordable housing for low
295

and moderate income households. Lacking the affluence and growth of
other states, but an abundant supply of cheap undeveloped land, LouisianaS 296

formulates land use policy based on a market rate of discount. Most of
its citizens do not think long-term when considering future land use and do
not recognize a link between land, eco-system goods and services, safety,
and quality of life. In other words, the planning horizon for most Louisiana
citizens is short, and planning as a future oriented discipline is not generally
considered to be worth the investment of scarce local resources.

Given these gloom-and-doom statistics, New Orleans has a long way
to go and the first step towards more efficient land use starts with a
comprehensive plan that cannot be amended just because it's a day in a
week that ends in "y." In 2005, "the American Planning Association
(APA), in response to requests from the New Orleans City Planning
Commission and APA's Louisiana chapter, assembled a team of six
qualified urban planners to assess the capacity of the city's planning
function in the aftermath of Hurricane Katrina. 2 97  At this time of
unprecedented demand for an effective planning function in New Orleans,
the APA team observed significant needs that warrant New Orleans'

298immediate attention. One of those needs was completing the city's half-
finished comprehensive plan, which is not commonly recognized as• 299

influential in the city's development due to its lack of enforcement. The

292. R.K. Turner et al., Pressures, Trends, and Impacts in Coastal Zones: Interactions Between
Socioeconomic and Natural Systems, 20 ENVTL. MGMT. 159, 173 (1996).

293. JOHNSON ET AL., supra note 98, at 65-66.

294. Id. at 66.

295. Id. (noting that recent studies show nearly 50% of renters in the state pay more than 30%
of their total annual income in housing costs).

296. Lynette Cardoch & John Day, Jr., Energy Analysis of Non-Market Values of the
Mississippi Delta, 28 ENVTL. MGMT. 677,682 (2001).

297. AM. PLANNING ASS'N, CHARTING THE COURSE FOR REBUILDING A GREAT AMERICAN

CITY: AN ASSESSMENT OF THE PLANNING FUNCTION IN POST-KATRINA NEW ORLEANS 3 (2005),

available at http://www.planning.org/katrina/pdf/rebuildingreport.pdf.

298. Id. at 5.
299. Id.
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APA team explained that the contents of a comprehensive plan, especially
its guiding objectives and land use principles, should provide local officials
with valuable guidance in making decisions, but few public officials and
community leaders actually rely on the comprehensive plan when making
decisions. In fact, studies have shown that the city council routinely
overturns a large majority of the commission's recommendations, even
when those recommendations are clearly consistent with a comprehensive
plan.30 ' Moreover, "the city's 1970 zoning ordinance, which is one of the
most important tools for implementing the master plan, is now outdated and
ill-suited to regulate certain aspects of post-Katrina redevelopment., 30 2

The need for the judiciary in Louisiana to reinterpret our zoning
enabling act is an important process that must occur if New Orleans is to
recover and thrive. New Orleans is a timely example of a city in which
geographic location and history provide an excellent opportunity for people
to come together and create a comprehensive plan with the force of law to
re-build and maintain true greatness. Had historic preservation been a
paramount concern in the past instead of only recently, the appeal for
tourists alone could have been almost sufficient to provide a sustainable
economic base for the city as is the case in Charleston, South Carolina.30 3

The importance of future-oriented planning in charting the direction of the
city is emphasized by the negative example of New Orleans today.

In addition, hazard mitigation and natural disaster prevention should
be a city-wide (if not state-wide) concern with comprehensive plans as part

304 305of the toolkit. Louisiana never fully understood this concept. Even
post Katrina and Rita, New Orleans' response to the growing losses from

306the hurricane and flooding is counter-intuitive. The reluctance of the city
and the state to address the hazards of development in the flood-prone and
storm challenged coastal area may be explained by the federal response to
these issues. South Louisiana's ecosystem, shipping, industries, and

300. AM. PLANNING ASS'N, supra note 297, at 3.

301. Id.

302. Id. Such as re-subdivision, the establishment of nonconforming uses, and mixed use
development. Id.

303. HERBERT H. SMITH, PLANNNG AMERICA'S COMMUNITIES: PARADISE FOUND? PARADISE

LOST? 144 (Am. Planning Ass'n 1991); see also MANDELKER, supra note 16, (arguing that New
Orleans' historic nature will be destroyed unless the city takes comprehensive planning seriously).

304. James G. Wilkins et al., Land Use Planning in Coastal Louisiana, A paper presented at the
proceedings of Coastal Zone 07 (July 22, 2007), available at
http://www.csc.noaa.gov/cz/2007/CoastalZone_07_Proceedings/PDFs/WednesdayAbstracts/31

0.Wilkins.pdf.

305. Id.

306. Id.
307. Wilkins et al., supra note 306.
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fisheries are national resources and the state relies heavily on federal
308

assistance in solving these problems. One of the problems with this
system is that flood protection and hazard mitigation planning is not
mandated by Louisiana and thus, federal support for protection is not

309
efficiently put to its best use. If New Orleans and other parishes across
the state were required to adhere to a comprehensive plan, this problem
could be easily solved. The comprehensive plan requirement would assist
in repairing this situation as each city would have an environmental/hazard
mitigation section in their comprehensive plan that would allocate for the

310
federal funds and guide the city on how best to use the money.

Given that New Orleans is in need of comprehensive planning, all is
not lost. Goody Clancy, a Boston planning and architectural firm that was
heavily involved in creating several district components of the United New
Orleans Plan for post-Katrina recovery, has recently been chosen to lead the
effort to revise New Orleans' comprehensive zoning ordinance and

311complete its half-finished comprehensive plan. Once New Orleans'
comprehensive plan is complete there can be no doubt that a zoning
amendment or variance will be requested. If the planning commission
grants the request and adjacent landowners affected by the decision
challenge the zoning variance in court -the judicial system will then have to
declare that the amendment or variance cannot be granted unless it is in
strict compliance with the comprehensive plan. This will have an
immediate effect as New Orleans and other parishes will be required to not
only implement a comprehensive plan but adhere to it as well.

In a post-hurricane setting where everything is being rebuilt,
revitalized, and redone, a new comprehensive plan with the force of law
would set an example to the rest of the states that still ascribe to the
majority view. If a city as broken as New Orleans can piece itself back
together with a comprehensive plan then surely the rest of the country
should have no problem following suit.

IV. CONCLUSION

As Jared Diamond would posit, New Orleans is at a critical juncture in
its history where it can choose either to collapse or to succeed. New
Orleans is the recent victim of a disaster unprecedented in recent times. A
catastrophic disaster can result in a city slowly fading away due to fear,

308. Wilkins et al., supra note 306.

309. Id.

310. Id.

311. Bruce Eggler, Firm Picked to Revise Zoning Laws; Boston Group Also to Finish
Comprehensive Plan, TIMES PICAYUNE (New Orleans), Dec. 28, 2007.
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disinterest, or lack of good planning to support the recovery process. It can
also result in a community that rises like the mythic phoenix using good
planning principles to guide the recovery process and capture the
imagination of the whole community. If New Orleans plays its cards right,
it will be around for centuries to come, and its success will serve as a
beacon of light to other American cities everywhere as a model for where
the future of planning must turn-or risk collapse.
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