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SHER V. LAFAYETTE INSURANCE CO.: A TOTAL

VICTORY FOR INSURANCE COMPANIES?

I. INTRODUCTION

Hurricane Katrina brought massive flooding, devastation, and
destruction to both human life and property. As of June 2006, the hurricane
had resulted in over $40.6 billion in insured losses.' More than 200,000
homes were destroyed by the storm.2 Hurricane Katrina and the other
major hurricanes of 2004 and 2005 have had a major impact on the property
and casualty insurance industry. The insurance industry went into the 2005
hurricane season with $6 billion in profits and by the end of the year had
suffered a $4 billion loss.3

Despite this devastation and destruction, many residents have since
returned and begun the rebuilding process. Unfortunately, many people
have faced insurance obstacles in this process, including delays in receiving
insurance claim proceeds, disputes over covered amounts, and
disagreements over policy terms. Conflicts over whether certain property
losses from the hurricanes were covered by homeowners insurance
prompted some policyholders to litiate, seeking to challenge insurer
decisions limiting or denying coverage.

Particularly, policyholders have challenged their all-risk policies
containing flood exclusion provisions, arguing that the provisions are
ambiguous and should cover the flood damage.5 Since 1968, the federally-

1. See INS. INFO. INST., HURRICANE KATRINA: ONE YEAR LATER, available at

http://www.iii.org/media/research/katrinal year/.

2. Hurricane Katrina - Livability Statistics: Third Year Anniversary, ABOUT.COM: U.S.

POLITICS, Aug. 29, 2008, http://uspolitics.about.com/od/katrina/l/bl katrinastats.htm.

3. ECON. & STATISTICS ADMIN., U.S. DEP'T OF COMMERCE, THE GULF COAST: ECONOMIC

IMPACT & RECOVERY ONE YEAR AFTER THE HURRICANES 3 (Oct. 2006), available at

http://www.esa.doc.gov/Reports/2008/Oct2006.pdf.

4. See INS. INFO. INST., supra note 1. Fewer than two percent of homeowners disputed their

claims through either mediation or litigation. See id.

5. When a court determines that provisions in a contract are ambiguous, the ambiguous term

is generally interpreted against the party including its text. See LA. CIv. CODE ANN. art. 2056
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administered National Flood Insurance Program ("NFIP") has offered
insurance specifically for flood damage in areas designated as flood hazard
areas.6 Approximately fifty percent of homeowners in the designated
special flood areas have actually purchased this federal flood insurance.7

Thus many people have few alternatives for compensating their water
damage caused by hurricanes, one of which has been to turn to lawsuits
against private insurers.8

This Note covers the Louisiana Supreme Court case of Sher v.
Lafayette Insurance Co., which addressed the interpretation of a water
exclusion provision in an insurance policy and the penalties to which
insurers can be exposed for failure to timely pay claims.9 This Note also
discusses Sher's effect on the future of several all-risk policyholders'
lawsuits regarding flood exclusions and addresses how policyholders can
still recover penalties for insurer's dilatory conduct. Finally, the Note
suggests how broadly both policyholders and insurers should interpret the
case.

I1. FACTS AND PROCEDURAL BACKGROUND

Hurricane Katrina struck New Orleans on August 29, 2005, bringing
devastation and catastrophic loss to the city and its surrounding areas.
The wind and extremely high waters from the storm caused parts of the
New Orleans levee system to fail, inundating much of the city with water."t

At that time, Plaintiff-Joseph Sher ("Sher")--owned and resided in a five-.... 12

unit apartment building in New Orleans. The flood waters reached four
feet in his building by August 30, 2005.13

In 1989, Sher purchased a commercial all-risk policy from Defendant,
Lafayette Insurance Company ("Lafayette"), to cover the building and this

(2008). This rule of contractual interpretation will be discussed later in the note.

6. See National Flood Insurance Act of 1968, Pub. L. No. 90-448, 82 Stat. 572 (codified as
amendment at 42 U.S.C. §§ 4001 - 4003 (2000)).

7. Craig A. Cohen & Mark H. Rosenberg, After the Storm: Courts Grapple with the
Insurance Coverage Issues Resulting From Hurricane Katrina, 43 TORT TRIAL & INS. PRAC. L.J.
139, 142 (Winter 2008) (citing Lloyd Dixon et al., The National Flood Insurance Program's
Market Penetration Rate: Estimates and Policy Implications, RAND CORP. 19-20 (2006)).

8. Before the hurricane, homeowners had the option to purchase flood insurance from NFIP.
After the hurricane, however, those homeowners who had not obtained flood insurance were often
left without recourse. While this issue does raise social concerns, it is beyond the scope of this
Note.

9. Sher v. Lafayette Ins. Co., 07-2441, p. 2, 11 (La. 4/8/08); 988 So. 2d 186, 191,196.

10. Id.
11. Id.

12. Id.

13. Sher v. Lafayette Ins. Co., 07-0757, p. 2 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 47.
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policy remained in effect through Hurricane Katrina. 14 The policy contained
the following exclusion:

B. EXCLUSIONS

1. We will not pay for loss or damage caused directly or indirectly by
any of the following. Such loss or damage is excluded regardless of
any other cause or event that contributes concurrently or in any
sequence to the loss.

[... ]

g. Water

(1) Flood, surface water, waves, tides, tidal waves, overflow of any
body of water, or their spray, all whether driven by wind or not;

(2) Mudslide or mudflow;

(3) Water that backs up from a sewer or drain; or

(4) Water under the ground surface pressing on, or flowing or seeping
through:

(a) Foundations, walls, floors or paved surfaces;

(b) Basements, whether paved or not; or

(c) Doors, windows or other openings.15

Within a couple of weeks following the storm, Sher examined his
property and notified Lafayette of his insurance claim.' 6 Lafayette assigned
Sher's claim to Property Loss Consulting, Inc. ("PLC") around October 5,
2005, and a representative of PLC performed the initial inspection of the
building on November 1, 2005.17 Following the inspection, Lafayette
concluded that most of the damage to the building was not covered under
the policy because the damage was caused by either poor maintenance,
disrepair, or flooding-all sources not covered by the policy. 18 Lafayette
issued a check to Sher for $270.09 after the inspection, but Sher disputed
the covered damages, so Lafayette performed a second inspection after
which it issued a second check for an additional $2,489.99. '9 Sher disputed
the value of the damage even after Lafayette issued the second check.

14. Sher v. Lafayette Ins. Co., 07-2441, p. 2 (La. 4/8/08); 988 So. 2d 186, 191.

15. Id. at, 193.

16. Id. at 191.

17. Id.

18. Id.

19. Sher v. Lafayette Ins. Co., 07-244 1, p. 2 (La. 4/8/08); 988 So. 2d 186, 191.

20. Id.

2009]
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The parties continued to dispute the damage estimates and covered
amounts, leading Sher to file suit on August 28, 2006, against Lafayette and
others.2 1 The petition included claims for: (1) insurance coverage; (2) bad
faith penalties; (3) 2attorney's fees and costs; and (4) bad faith breach of
insurance contract.

Sher filed a motion for summary judgment requesting that the water
exclusion clause in Lafayette's insurance policy be declared ambiguous

23based on the principles of contractual interpretation. Sher argued that
since the term "flood" is susceptible of different meanings in that floods can
be either natural or man-made, "flood" is ambiguous and thus the policy

24must cover the man-made flood of Katrina. Ruling that the provision was
ambiguous and thus covered man-made events, the Orleans County District• 25
Court of Louisiana granted the motion. The jury's verdict against
Lafayette awarded the following damages:26

Penalties Pursuant to La. Rev.
Stat. Ann. § 22:658 (2008)27 $ 184,538.50
Building Damage in the Basement 144,300.00

21. Sher v. Lafayette Ins. Co., 07-2441, p. 2 (La. 4/8/08); 988 So. 2d 186, 191. Sher also filed
suit against United Fire and Casualty Company, United Fire Group, Robert Jones, Wes Swank,
Fred Vanderbrook, and PLC in Civil District Court in Orleans Parish. Id. However, only the suit
filed against Lafayette will be discussed in this Note.

22. Id. Additionally, "Lafayette filed a motion for leave to file a third-party demand against
the Federal Emergency Management Agency and the National Flood Insurance Program, which
the trial court denied" based on time limitations. Id.

23. Id.
24. See Sher v. Lafayette Ins. Co., 07-0757, p. 4 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 48.
25. Id. The trial court also noted that Lafayette did not meet its burden of proving that Sher's

"damage was not caused by a man-made event." Id.
26. Id. The trial was conducted in two phases: the first phase involved liability and damages

while the second phase involved allegations of Lafayette's arbitrary and capricious behavior. Sher
v. Lafayette Ins. Co., 07-2441, p. 2 (La. 4/8/08); 988 So. 2d 186, 192.

27. LA. REV. STAT. ANN. § 22:658 (2008). Revised Statute § 22:658 provides for payment
and adjustment of claims for policies other than life and health and accident, personal vehicle
damage claims, penalties, and arson related claims suspension. Id. Under the pre-amended
version, when an insurer failed to make payment within the time specified by the statute and the
court found the failure to be arbitrary, capricious, or without probable cause, the insurer was
subject to penalties, in addition to the amount of loss, for twenty-five percent of the damages due
to the insured by the insurer, or one thousand dollars, whichever was greater. See 2006 La. Acts
813. The amended version is identical but increases penalties from twenty-five percent to fifty
percent and adds attorney's fees under certain circumstances. See Sher v. Lafayette Ins. Co., 07-
0757, p. 30 (La. App. 4 Cir. 11/19/07): 973 So. 2d 39, 63. The trial court applied the amended
version. Id.
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Other 224,777.00

TOTAL $ 533.615.50

The trial court awarded attorney's fees and costs as follows:

Other Costs29  $ 58,328.84

Attorney's Fees Pursuant to La. 258,728.00
Civil Code Ann. art. 1997
(2008)30 and/or La. Rev. Stat. Ann
§ 22:658 (2008)

TOTAL 1  $ 31 7036.84

Lafayette appealed the decision, arguing that the trial court erred by
granting Sher's partial motion for summary judgment and by retroactively
applying Louisiana Revised Statute ("R.S.") 22:658, which allows an
insurer to be subject to penalties for failing to timely pay claims under

32
certain circumstances. The Louisiana Fourth Circuit Court of Appeals
amended in part, affirmed, and rendered judgment as amended; in
particular, the appellate court affirmed the trial court's grant of the partial

28. Sher v. Lafayette Ins. Co., 07-2441, p. 3 (La. 4/8/08); 988 So. 2d 186, 192.

29. Some costs were pursuant to article 1920 of the Louisiana Code of Civil Procedure, which

allows the court to render judgment for costs against any party it deems equitable which shall be

paid by that party. LA. CODE CIV. PROC. ANN. art. 1920 (2008). Other costs were pursuant to

article 970 of the Code of Civil Procedure, which allows for the imposition of costs, exclusive of

attorney's fees, if the actual damages in the final judgment are more than twenty-five percent
more than the plaintiffs judgment offer. LA. CODE CIV. PROC. ANN. art. 970 (2008).

30. LA. CIV. CODE ANN. art. 1997 (2008) (providing for damages when an obligor, in bad

faith, fails to perform).

31. Sher v. Lafayette Ins. Co., 07-2441, p. 4 (La. 4/8/08); 988 So. 2d 186, 192. The total
award amounted to $870,652.34. Id.

32. Id. Lafayette also argued that the trial court erred by:

... (3) awarding $258,728 in attorney's fees; (4) striking defenses other than flood and NFIP;
(5) not allowing a credit for Mr. Sher's NFIP policy; (6) awarding $42,020.24 in costs
pursuant to La. C.C.P. art. 970; (7) awarding legal interest on penalties and attorney's fees
from the date of judicial demand; (8) entering judgment on the jury's finding of arbitrary and
capriciousness; (9) entering judgment on the jury's award of $31,577 for business personal
property ("BPP"); (10) entering judgment on the jury's award for lost rents; and (11) entering
judgment on the jury's award for building damages.

Sher v. Lafayette Ins. Co., 07-0757, p. 5 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 49. Sher

answered the appeal by arguing that the trial court erred in deliberately not instructing the jury on

damages for mental anguish and that the jury's interrogatories should have allowed the possibility
to award such damages. Id.
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motion for summary judgment 33 and reversed the retroactive application of
R.S. 22:658. 3

' The court of appeals affirmed the partial motion for
summary judgment, noting that the flood exclusion provision was
ambiguous. 35 The court stated that there are different causes of floods and
that the policy was unclear regarding the types of excluded floods.36  The
court further reasoned that the purpose of an insurance contract is to provide
coverage for the insured37 and that a contract shall be interpreted to

38accomplish its function. Additionally, in case of doubt, the court would
interpret the contract against the issuer of the policy to provide coverage for
all risks not specifically excluded or limited.39  Thus, because the parties
intended to include all risks not specifically excluded and the term "flood"
in the policy was ambiguous, Sher would be covered for the damage.40

Second, the court reversed the retroactive application of the 2006
version of R.S. 22:658, asserting that the statute was substantive in nature,• • 41

that it could not be applied retroactively, and that the cause of action arose
42prior to the amendment. The court stated that the change of the

percentage of statutory penalties, which in this case changed from twenty-
five to fifty percent, was a substantive amendment and could not be• • 43
retroactively applied. Also, the court found the right to the penalty began• • 44
before the 2006 amendment, so the pre-amendment version applied. The
court reduced the penalties and attorney's fees to the following:

33. The court was divided in its decision regarding the ambiguity of the flood exclusion. See
id. at 65, 69. One judge stated, "I do not read the word 'flood' in the contract of insurance as
ambiguous at all." Id. at 66 (Tobias, J. concurring). Another opinion stated, "I find no merit in
the majority's conclusion that the term 'flood' as utilized in the policy at hand is susceptible to
different meanings thereby rendering the water damage exclusion inapplicable." Id. at 69
(Cannizzaro, J. concurring in part and dissenting in part).

34. Sher v. Lafayette Ins. Co., 07-0757, p. 32 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 63.
The court of appeals also affirmed the trial court's judgment on the following: mental anguish,
flood insurance policy credit, stricken defenses, lost rents, building damages, BPP, arbitrary and
capriciousness, and costs pursuant to article 970 of the Louisiana Code of Civil Procedure. Id.
The court vacated the attorney's fees award. Id. The court also determined that the legal interest
on penalties began on the date ofjudgment, as opposed to the trial court's determination from the
date ofjudicial demand. Id. The court of appeals rendered a total award of $514,655.09. See id.

35. Sher v. Lafayette Ins. Co., 07-0757, p. 9 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 51.

36. Id.

37. Id. at 50.
38. Id. at 51 (citing LA. CIV. CODE ANN. art. 2054 (2008)).
39. Id.
40. Id.
41. See LA. CIv. CODE ANN. art. 6 (2008).
42. Sher v. Lafayette Ins. Co., 07-0757, p. 32 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 63.
43. Id.
44. Id.
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Penalties Pursuant to R.S. 22:6584- $ 92,269.25

Attorney's Fees Pursuant to La. $ 0.00
Civil Code Ann. art. 1997 (2008)
and/or R.S. 22:65846

Both parties appealed the decision, and on January 11, 2008, the
47Louisiana Supreme Court granted the writ applications for the case.

Specifically, Sher argued that the court of appeals erred in failing to apply
the amended version of R.S. 22:658 because Lafayette's breach continued
to occur after the amendment came into effect and Lafayette owed a

48
continuous duty of good faith and fair dealing in settling claims. Sher also
argued that the amended version of R.S. 22:658 should apply retroactively
because it is a remedial law and the legislature intended it to have a
retroactive effect. 49  Lafayette argued that the court of appeals erred in
affirming the trial court's grant of the partial motion for summary judgment
in favor of Sher.5°

On April 8, 2008, the Louisiana Supreme Court affirmed in part and
reversed in part, holding first that the trial court erred in granting Sher's
partial motion for summary judgment because the flood exclusion was not
ambiguous, and second that the court of appeals was correct in holding
Lafayette liable under the pre-amended version of R.S. 22:658.51

45. Sher v. Lafayette Ins. Co., 07-0757, p. 32 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 64.

46. Id.

47. Sher v. Lafayette Ins. Co., 07-2441 (La. 1/11/08); 972 So. 2d 1153. The Louisiana
Supreme Court scheduled the case for expedited briefing because this case would be the first to
rule on the flood exclusion issue; as a result, the Sher decision will have significant precedential
value because the case will affect numerous policyholders in Louisiana and several insurers
throughout the state. See Chris Martin, Louisiana Supreme Court Upholds Flood Exclusion in
Katrina Cases, NAT'L INS. L. FORUM, Apr. 10, 2008, http://www.insurancelawforum.com/
tags/sher-vs-lafayette/.

48. Sher v. Lafayette Ins. Co., 07-2441, p. 13 (La. 4/8/08); 988 So. 2d 186, 198.

49. Id. at 199; see also LA. CIV. CODE ANN. art. 6 cmt. d (2008).

50. Sher, 988 So. 2d at 192.

51. Id. at 192, 201. The Louisiana Supreme Court also held that: (1) Sher is not entitled to
recover attorney's fees under article 1997 of the Louisiana Civil Code; (2) the court of appeals
correctly found that the trial court's decision to disallow a jury instruction regarding mental
anguish damages under article 1998 of the Louisiana Civil Code was proper; (3) the court of
appeals was correct in determining that Lafayette owed interest on penalties from the date of
judgment as opposed to the date of judicial demand; (4) policy exclusions limiting coverage are
not an affirmative defense and thus did not need to be specifically pled; (5) the court of appeals

20091
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III. BACKGROUND

A. POLICY INTERPRETATION

Interpreting an insurance policy typically includes a legal question
which courts can properly resolve through a motion for summary
judgment. 52 A motion for summary judgment is reviewed de novo and will
be granted only "if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to material fact and that mover is entitled to judgment
as a matter of law."53

Under Louisiana law, "[a]n insurance policy is a contract between the
parties and should be construed using the general rules of interpretation of
contracts set forth in the Civil Code. 54 The Civil Code allows the courts to
interpret a contract by determining common intent of the parties.55

Particularly, courts must interpret contracts to cover things it appears the
parties planned to include. 56  When the parties have not specifically
conveyed intent, the courts must assume that the parties intended to be
bound "not only to the express provisions of the contract," but also to the
implied provisions according to what law, equity, or usage regards as
necessary to fulfill the purpose of the contract. 57 In situations where the
words are clear and do not lead to absurd outcomes, courts need not search

58for the parties' intent. If there is doubt that cannot be resolved, the
ambiguous provision must be construed against the party drafting its text-
in this case, the insurer.59

improperly found that the policy was ambiguous as to whether there was business personal
property coverage and thus the policy did not cover business personal property; (6) the court of
appeals erred in awarding Sher $8,550 in lost rents; (7) the trial court properly awarded damages
for structural damages to the building; (8) the jury was not manifestly erroneous in determining
that Lafayette's actions were arbitrary, capricious, and without probable cause; and 9) based on
the amount of damages, Lafayette did not have to pay costs. Id. at 201-08. These issues will not
be discussed in this Note, but see the opinion for the court's interpretation and discussion of these
holdings.

52. Huggins v. Gerry Lane Enters., Inc., 06-2816, p. 3 (La. 5/22/07); 957 So. 2d 127, 129
(citing Robinson v. Heard, 0 1-1697, p. 3 (La. 2/26/02); 809 So. 2d 943, 945).

53. Id. at 128.
54. Id. at 129 (citing Cadwallader v. Allstate Ins. Co., 02-1637, p. 3 (La. 6/27/03); 848 So. 2d

577, 580).
55. See LA. CIV. CODE ANN. art. 2045 (2008); Huggins, 957 So. 2d at 129 (citing Garcia v. St.

Barnard Parish Sch. Bd., 576 So. 2d 975, 976 (La. 1991)).
56. LA. CIV. CODE ANN. art. 2051 (2008).
57. Id. art. 2054.
58. Id. art. 2047.
59. Id. art. 2056.
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In terms of an insurance policy, undefined words and phrases in the
document are to be interpreted according to the "plain, ordinary and
generally prevailing meaning, unless the words have acquired a technical
meaning. However, when words are susceptible of different meanings,
courts must interpret the words as having the meaning that best captures the

61object of the contract while taking into consideration both the nature of

the contract and equity. When ascertaining the meaning that best
corresponds to the object of the contract, the meaning must be one that
makes the contract effective, not ineffective.63

The Louisiana Supreme Court recently discussed the proper
interpretation of insurance policies in Huggins v. Gerry Lane Enterprises,
in which the court faced the issue of whether a particular insurance policy
provided coverage. 64 The court concluded that, based on the language of
the policy 65and the rules of interpretation, the policy did not provide
coverage. The court stated that an insurance policy should not be
construed in an unreasonable manner so as to expand or limit the provisions
outside of the reasonable understanding of the terms or in such a way that

66leads to an absurd result. Thus, courts apply the rule of strict construction
in construing the insurance policy, which enforces it as written-provided
the wording is clear.67 If ambiguities remain after applying the rule of strict
construction, the ambiguous provisions in the insurance contract are to be

68construed against the insurer and in favor of coverage for the insured.

Strict construction applies only if the eguivocal policy provision may
have two or more reasonable interpretations. For a genuine ambiguity to
exist in the insurance policy, not only must two or more reasonable
interpretations exist, but also the "alternative interpretations must be
equally reasonable. 70  Thus, a disagreement between the insurer and the

60. Cadwallader v. Allstate Ins. Co., 02-1637, p. 3 (La. 6/27/03); 848 So. 2d 577, 580; LA.
CIV. CODE ANN. art. 2047 (2008).

61. LA. CIV. CODE ANN. art. 2048 (2008).

62. Id. art. 2053.

63. Id. art 2049.
64. Huggins v. Gerry Lane Enters., Inc., 06-2816, p. 1 (La. 5/22/07); 957 So. 2d 127, 129.

65. Id. at 129-30.

66. Id. at 129.

67. Id.; see also Smith v. Matthews, 611 So. 2d 1377, 1379 (La. 1993) (citing Cent. La. Elec.
Co. v. Westinghouse, 579 So. 2d 981, 985 (La. 1991)).

68. Cadwallader v. Allstate Ins. Co., 02-1637, p. 4 (La. 6/27/03); 848 So. 2d 577, 580 (citing
Carrier v. Reliance Ins. Co., 99-2573, p. 12 (La. 4/11/00); 759 So. 2d 37, 43); Smith, 611 So. 2d at
1379 (citing Breland v. Schilling, 550 So. 2d 609, 610 (La. 1989)).

69. Huggins v. Gerry Lane Enters., Inc., 06-2816, pp. 3-4 (La. 5/22/07); 957 So. 2d 127, 129
(citing Cadwallader, 848 So. 2d at 580).

70. La. Ins. Guar. Ass'n v. Interstate Fire & Cas. Co., 93-0911, p. 12 (La. 1/14/94); 630 So. 2d

2009]
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insured does not establish vagueness, 71 nor does the fact that a policy could
have been more clearly worded create an ambiguity. 72 Determining
whether particular provisions are ambiguous requires the courts to examine
the contractual language and interpret the provisions in relation to the plain
and generally accepted meaning of the words employed, while considering
all provisions of the agreement.

If the wording is ambiguous, the courts may also apply the4• ,+74

"reasonable expectations doctrine. Under this doctrine, courts ascertain
how a "reasonable insurance policy purchaser" would interpret the
provision at the time the contract was entered75 to meet the parties' assumed• • 76

expectations, based on industry customs and usage. Courts may also take
into consideration external factors, such as the premium paid and the
nature and purpose of the insurance contract.78

Based on the fact that the purpose of an insurance contract is to
provide insurance coverage, insurers may seek to reduce their liability and
implement reasonable restrictions upon the policy obligations they assume
in contract.79  In contrast, insurance contracts-such as homeowners,
renters, and commercial-property policies-are all-risk policies, which
"create a special type of coverage that extends to risks not usually covered
under other insurance; recovery under an all-risk policy will be allowed .. ,
unless the policy contains a specific provision expressly excluding the loss
from coverage. 80 An exclusionary provision in an all-risk policy should be

759, 770 (citing Caraway v. Royale Airlines, Inc., 559 So. 2d 954, 959 (La. Ct. App.1990), rev'd
in part on other grounds, 579 So. 2d 424 (La. 1991)).

71. Kane v. Royal Ins. Co. of Am., 768 P.2d 678, 680 (Colo. 1989), cited in Sher v. Lafayette
Ins. Co., 07-2441 p. 9 (La. 4/8/08); 988 So. 2d 186, 196.

72. See La. Ins. Guar. Ass'n., 630 So. 2d at 769.

73. Kane, 768 P.2d at 680 (quoting Radiology Prof'I Corp. v. Trinidad Area Health Ass'n, 577
P.2d 748, 750 (Colo. 1978)).

74. La. Ins. Guar. Ass'n v. Interstate Fire & Cas. Co., 93-0911, p. 6 (La. 1/14/94); 630 So. 2d
759, 764.

75. Id. (citing Breland v. Schilling, 550 So. 2d 609, 610-611 (La. 1989)).

76. Id. (citing Trinity Indus. v. Ins. Co. of N. Am., 916 F.2d 267, 269 (5th Cir. 1990)).

77. Insurance companies assess the risks being assumed to calculate the insured's premiums,
which are proportionate to those risks. See Cacamo v. Liberty Mut. Fire Ins. Co., 04-0074, pp. 10-
12 (La. App. 4 Cir. 9/29/04); 885 So. 2d 1248, 1255; Hemel v. State Farm Mut. Auto. Ins. Co., 29
So. 2d 483, 486 (La. 1947) (citing Williams v. Union Cent. Life Ins. Co., 291 U.S. 170, 180
(1934)).

78. La. Ins. Guar. Ass'n v. Interstate Fire & Cas. Co., 93-0911, p. 7 (La. 1/14/94); 630 So. 2d
759, 768.

79. Carbon v. Allstate Ins. Co., 97-3085, p. 5 (La. 10/20/98); 719 So. 2d 437, 440.

80. In re Katrina Canal Breaches Litig., 495 F.3d 191, 208 (5th Cir. 2007) (quoting Alton
Ochsner Med. Found. v. Allendale Mut. Ins. Co., 219 F.3d 501, 504 (5th Cir. 2000)), cited in Sher
v. Lafayette Ins. Co., 07-2441, p. 10 (La. 4/8/08); 988 So. 2d 186, 196; see also Kane v. Royal
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strictly construed against the insurer with equivocal provisions interpreted
in favor of the insured. In other words, "the insurer bears the burden of
proving the applicability of an exclusionary clause." 82  Thus, policy
exclusions in an all-risk policy must be clearly stated83 and are not valid
unless made unambiguously known to the insured. 84

A few courts have faced the issue of flood exclusion provisions in all-
risk policies and whether the language is ambiguous. 85 For example, the
Colorado Supreme Court in Kane v. Royal Insurance Company of America
faced the issue of flooding caused by a dam failure and whether the all-risk

86policy covered the flood damage. The court reasoned that:

[t]he generally accepted meaning of the term "flood" does not include
a distinction between artificial and natural floods. For example,
Webster's New World Dictionary[ 87] 535 (2d ed. 1974), defines
"flood" as: "[A]n overflowing of water on an area normally dry;
inundation; deluge ..." Webster's Ninth New Collegiate Dictionary
474 (9th ed. 1988), defines the term as: "[A] rising and overflowing of
a body of water esp[ecially] onto normally dry land .... Black's Law
Dictionary (5th ed. 1979), contains a similar definition: "An
inundation of water over land not usually covered by it. Water which
inundates area [sic] of surface of earth where it ordinarily would not be
expected to be." The inundation of insureds' normally dry land fall
squarely within these generally accepted definitions of the term
"flood."

Ins. Co. of Am., 768 P.2d 678, 680-81 (Colo. 1989).

81. Ledbetter v. Concord Gen. Corp., 95-0809, p. 4 (La. 1/6/96); 665 So. 2d 1166, 1169
(citing Garcia v. St. Bernard Parish Sch. Bd., 576 So. 2d 975, 976 (La. 1991)).

82. See Doerr v. Mobil Oil Corp., 00-0947, p. 5 (La. 12/19/00); 774 So. 2d 119, 124. Also,
"the insurer has the duty to clearly express exclusions" of the contract because insurance contracts
are generally contracts of adhesion and often result in unequal bargaining power. Cooling v. U.S.
Fid. & Guar. Co., 269 So. 2d 294, 297 (La. Ct. App. 1973). A contract of adhesion is a contract
which "may not be varied at the insistence of the insured save by his selecting a particular box
designating his choice of standard coverages." Id.

83. See LA. CIv. CODE ANN. art. 2057 (2008).

84. La. Maint. Servs., Inc. v. Certain Underwriters at Lloyd's of London, 616 So. 2d 1250,
1253 (La. 1993) (citing Spain v. Travelers Ins. Co., 332 So. 2d 827, 833 (La. 1976)).

85. See In re Katrina Canal Breaches Litig., 495 F.3d 191(5th Cir. 2007); see also Kane v.
Royal Ins. Co. of Am., 768 P.2d 678, 680-81 (Colo. 1989).

86. Kane, 768 P.2d at 683-84.

87. Dictionaries can be a "valuable source for determining the 'common and approved usage'
of words." Gregor v. Agenot Great Cent. Ins. Co., 02-1138, p. 7 (La. 5/20/03); 851 So. 2d 959,
964 (citing La. Horsemen's Benevolent & Protective Ass'n 1993, Inc. v. Fair Grounds Corp., 02-
1928, p. 5 (La. 4/9/03); 845 So. 2d 1039, 1042).
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Here . . . there is no basis for holding that the term "flood" is
ambiguous as applied to "the great overflowing of water" caused by
the failure of the Lawn Lake Dam. That is, when this exclusion is
construed in harmony with the generally accepted meaning of the term
"flood" and in the context of the facts of this case, there is no doubt
that this large-scale inundation of water was a "flood."

In interpreting insurance contracts, courts are not at liberty to raise
doubts where there are none or to make a new contract between the
insured and the insurer. We decline to force an ambiguity where the
meaning of the term "flood" is clear in the context of the facts of this

88case.

Analogously, a New York state court in E.B. Metal & Rubber
Industries, Inc. v. Federal Insurance Co., faced the issue of whether a
flood exclusionary clause applied to a broken dike causing water to
inundate the plaintiffs property.89 The provision in the policy defined
"flood" as "waves, tidal water or tidal wave, rising (including overflowing
or breaking of boundaries) of lakes, reservoirs, streams or other bodies of
water, whether driven by wind or not." 90 The court stated that the policy
required the waters only to rise, break through a boundary, and flow onto
the insured's land to be a flood.91 The court concluded that it was irrelevant
that the flood was a result of faulty construction and held that the flood
exclusion policy was unambiguous.92

Another example is Ebbing v. State Farm Fire & Casualty Co., where
an Arkansas state court considered whether a flood exclusion applied when
the insured's damage arose from an inundation of water resulting from a
burst water main. 3 The court held that the common usage of the term
"flood" applied to water stemming from natural events as opposed to a
burst water main and thus the policy covered the damage. 94

Popkin v. Security Mutual Insurance Company of New York went a
step further and held that even if "flood" is given a generic definition such
as "an overflowing abundance or a great quantity [of water]," the other
terms used in the exclusionary provision containing "flood" involve natural

88. Kane v. Royal Ins. Co. of Am., 768 P.2d 678, 683-84 (Colo. 1989).

89. E.B. Metal & Rubber Indus., Inc. v. Fed. Ins. Co., 84 A.D.2d 662 (N.Y. App. Div. 1981).

90. Id. at 662-63.

91. Id. at 663.
92. Id.
93. Ebbing v. State Farm Fire & Cas. Co., I S.W.3d 459, 461 (Ark. Ct. App. 1999).

94. Id. at 462.
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occurrences.9 5 Essentially the Popkin court looked to the other terms in the
sequence of the provision to determine the proper interpretation of the
term.96 Then the court looked to the dictionary for the definition of "flood"
and concluded that the common meaning was restricted to natural events.97

Also, in In re Katrina Canal Breaches Litigation, a case involving a
flood exclusion provision in an insurance policy, the United States Court of
Appeals for the Fifth Circuit concluded that:

[T]he flood exclusions [in the policy] are unambiguous in the context
of this case and that what occurred here fits squarely within the
generally prevailing meaning of the term 'flood.' When a body of
water overflows its normal boundaries and inundates an area of land
that is normally dry, the event is a flood. This is precisely what
occurred in New Orleans in the aftermath of Hurricane Katrina. Three
watercourses . . . overflowed their normal channels, and the levees
built alongside the canals to hold back their floodwaters failed to do
so. As a result, an enormous volume of water inundated the city. In
common parlance, this event is known as a flood.98

While it appears that the question of whether the term "flood" is
ambiguous in an all-risk insurance policy was a novel issue for the
Louisiana Supreme Court, several courts have addressed the same or similar
issues. Some courts, such as the Ebbing and Po9kin courts, have held that
the term "flood" includes only natural events. The Popkin court also
stated that the other terms in the exclusion are important to its
interpretation. Other courts, such as the Kane court, held that the term
"flood" is unambiguous and includes both natural and man-made events;
therefore, the failure of a man-made dam is a flood.''I The federal appellate
court in In re Katrina Canal Breaches Litigation held analogously to Kane
and specifically stated that the levee breaches that took place during Katrina
constituted a flood. °2 Another Louisiana case, Huggins, did not address the
specific issue of the meaning of "flood," but the court did address the
proper interpretation of insurance policies in Louisiana.10 3  Thus, several

95. Popkin v. Sec. Mut. Ins. Co. of N.Y., 367 N.Y.S.2d 492, 495 (N.Y. App. Div. 1975).

96. See id.
97. Id.

98. In re Katrina Canal Breaches Litig., 495 F.3d 191, 214 (5th Cir. 2007).

99. Ebbing v. State Farm Fire & Cas. Co., 1 S.W.3d 459, 462 (Ark. Ct. App. 1999); see also
Popkin v. Sec. Mut. Ins. Co. ofN.Y., 367 N.Y.S.2d 492,495 (N.Y. App. Div. 1975).

100. Popkin, 367 N.Y.S.2d at 495.
101. Kane v. Royal Ins. Co. of Am., 768 P.2d 678, 683-84 (Colo. 1989).

102. In re Katrina Canal Breaches Litig., 495 F.3d 191, 214 (5th Cir. 2007).

103. Huggins v. Gerry Lane Enters., 06-2816, p. 3 (La. 5/22/07); 957 So. 2d 127, 129.
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courts have faced the issue of flood exclusion provisions in an insurance
policy, leaving the Louisiana Supreme Court with much persuasive
authority to look toward for guidance and insight.

B. PENALTIES - R.S. 22:658

When disputes arise between the insurer and the insured, and the
insurer does not pay the amount of the claim due within a specified time
period, the insured may seek penalties under R.S. 22:658. This provision
states, in pertinent part:

A. (1) All insurers issuing any type of contract, other than those
specified in R.S. 22:1811, R.S. 22:1821, and Chapter 10 of Title 23 of
the Louisiana Revised Statutes of 1950, shall pay the amount of any
claim due any insured within thirty days after receipt of satisfactory104

proofs of loss[ ] from the insured or any party in interest.

(3) Except in the case of catastrophic loss, the insurer shall initiate loss
adjustment of a property damage claim and of a claim for reasonable
medical expenses within fourteen days after notification of loss by the
claimant. In the case of catastrophic loss, the insurer shall initiate loss
adjustment of a property damage claim within thirty days after
notification of loss by the claimant. Failure to comply with the
provisions of this Paragraph shall subject the insurer to the penalties
provided in R.S. 22:1973.

(4) All insurers shall make a written offer to settle any property
damage claim, including a third-party claim, within thirty days after
receipt of satisfactory proofs of loss of that claim.

B. (1) Failure to make such payment within thirty days after receipt of
such satisfactory written proofs and demand therefor or failure to make
a written offer to settle any property damage claim, including a third-
party claim, within thirty days after receipt of satisfactory proofs of
loss of that claim, as provided in Paragraphs (A)(1) and (4),
respectively, or failure to make such payment within thirty days after
written agreement or settlement as provided in Paragraph (A)(2), when
such failure is found to be arbitrary, capricious, or without probable

104. "Satisfactory proof of loss [under Louisiana Revised Statutes article 22:658] is that which
is sufficient to fully apprise the insurer of the insured's claim." Hart v. Allstate Ins. Co., 437 So.
2d 823, 828 (La. 1983).
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cause,[ 1 5] shall subject the insurer to a penalty, in addition to the
amount of the loss, of twenty-five percent damages on the amount
found to be due from the insurer to the insured, or one thousand
dollars, whichever is greater, payable to the insured, or to any of said
employees, or in the event a partial payment or tender has been made,
twenty-five percent of the difference between the amount paid or
tendered and the amount found to be due. 10 6

After Hurricane Katrina, the legislature substituted the words "fifty
percent" for "twenty-five percent" and added "as well as reasonable
attorney fees and costs" in the first sentence of paragraph (B)(l).'0 7 This
amendment became effective August 15, 2006. The Louisiana House of
Representatives, in the Historical and Statutory Notes for this amendment,
reasoned that displaced residents could not return home to rebuild because
insurance companies were challenging the validity of the insurance policies
and either delaying or refusing to pay the claims. 0 9 The Legislature further
stated that this stalling, or refusal to pay, damaged Louisiana residents and
"caus[ed] delays in the recovery process.""1' 0

The requirement of strict interpretation of R.S. 22:658 hinges upon the
fact that the statute is penal in nature." I' Penalties will not be assessed
"unless a plaintiffs proof is clear that the insurer was in fact arbitrary,
capricious, or without probable cause in refusing to pay. ' 12 Consequently,
a party seeking penalties and attorney's fees under this statute maintains the
burden of proving that the insurer obtained satisfactory proof of loss and
failed to pay, which shows that the insurer was arbitrary, capricious, or

105. A judicial decision "founded on prejudice or preference rather than on reason or fact" is
often termed "arbitrary and capricious." BLACK'S LAW DICTIONARY 100 (7th ed. 1999).
"Arbitrary, capricious, or without probable cause" is synonymous with "vexatious" which means
"unjustified, without reasonable or probable cause or excuse." Reed v. State Farm Mut. Auto Ins.
Co., 03-0107, pp. 13-14 (La. 10/21/03); 857 So. 2d 1012, 1021 (citing La. Maint. Servs., Inc. v.
Certain Underwriters at Lloyd's of London, 616 So. 2d 1250, 1253 (La. 1993)), cited in Sher v.
Lafayette Ins. Co., 07-2441, p. 26 (La. 4/8/08); 988 So. 2d 186, 206. Thus, a "vexatious refusal to
pay" is unjustified and without reasonable or probable cause or excuse. Reed, 857 So. 2d at 1021.

106. See 2006 La. Acts 813, §1.
107. Id.

108. Id.
109. See Historical and Statutory Notes, H.R. 58, 2005 Leg., 1st Extraordinary Sess. (La. 2005)
110. Id.
111. Reed v. State Farm Mut. Auto. Ins. Co., 03-0107, p. 12-13 (La. 10/21/03); 857 So. 2d

1012, 1020 (citing Hart v. Allstate Ins. Co., 437 So. 2d 823, 822 (La. 1983)) (finding that 1)
plaintiff did not supply satisfactory proof of loss to defendant in excess of the already tendered
amount, and 2) the tendered amount was timely and adequate because of defendant's belief based
on a medical opinion during a deposition).

112. Id. at 1021 (citing Block v. St. Paul Fire & Marine Ins. Co., 32,306, p. 7 (La. App. 2 Cir.
9/22/99); 742 So. 2d 746, 751).
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without probable cause.13

Satisfactory proof of loss is defined as proof that "is sufficient to fully
apprise the insurer of the insured's claim." A plaintiff who possesses
information that would establish satisfactory proof of loss but does not relay
the information to the insurer is not entitled to a finding that the insurer was
arbitrary or capricious.1 5 These statutory penalties are not proper when the
insurer has "a reasonable basis to defend the claim and acts in good-faith
reliance on that defense."'" 6  However, courts should not infer bad faith
from an insurer's "failure to pay within the statutory time limits" when
reasonable uncertainty exists, particularly when there is a justifiable
question as to the amount and basis of a claim." 7 Whether an insurer's
refusal to pay a claim is arbitrary, capricious, or without probable cause is a
fact-intensive inquiry and hinges on what the insurer knew at the time of the
action. 1 18

1. CONTINUING DUTY OF GOOD FAITH AND FAIR DEALING

Louisiana R.S. 22:658 requires insurers to exercise good faith and fair
dealing" 9 in paying claims due to the insured, and this statutory
requirement continues after litigation begins. 120 Several Louisiana appellate
courts have held that when an accident occurs before a statute's effective
date, the insured's claim is not "continuing" for the purposes of applying
the statute.'12  However, an insurer can remain liable for statutory penalties

113. Reed v. State Farm Mut. Auto. Ins. Co., 03-0107, p. 12-13 (La. 10/21/03); 857 So. 2d
1012, 1020.

114. Hart v. Allstate Ins. Co., 437 So. 2d 823, 828 (La. 1983).

115. Id.

116. Reed v. State Farm Mut. Auto. Ins. Co., 03-0107, p. 13 (La. 10/21/03); 857 So. 2d 1012,
1021 (citing Rudloff v. La. Health Servs. & Indem. Co., 385 So. 2d 767, 771 (La. 1980)).

117. Id. at 1021 (citing Block v. St. Paul Fire & Marine Ins. Co., 32,306, p. 8 (La. App. 2 Cir.
9/22/99); 742 So. 2d 746, 752).

118. Id. (citing Scott v. Ins. Co. of N. Am., 485 So. 2d 50, 52 (La. 1986)).

119. Essentially, "good faith and fair dealing" requires the insurer to "adjust claims fairly and
promptly and to take reasonable steps to settle valid claims." Chargois v. Guillory, 97-439, p. 2
(La. App. 3 Cir. 10/29/97); 702 So. 2d 1068, 1069.

120. V/O Exportkhleb v. MV ANPA, 773 F. Supp. 832 (E.D. La. 1991) (awarding penalties
against insurer for failure to defend insured after filing of lawsuit); Theriot v. Midland Risk Ins.
Co., 95-227, p. 5 (La. App. 3 Cir. 11/2/95); 664 So. 2d 547, 550, rev'don other grounds, 95-2895
(La. 5/20/97); 694 So. 2d 184; Harris v. Fontenot, 606 So. 2d 72, 74 (La. Ct. App. 1992).

121. See Rusch v. Cook, 619 So. 2d 122, 124 (La. Ct. App. 1993) (refusing to impose a
"substantive obligation on the insurer retroactively simply because settlement efforts were
'continuing' after the effective date of the act"), cited in Sher v. Lafayette Ins. Co., 07-2441, p. 14
(La. 4/4/08); 988 So. 2d 186, 199. See also Jeffries v. Estate of Pruitt, 93-1442, p. 6 (La. App. 1
Cir. 6/24/94); 638 So. 2d 723, 726 (refusing to apply the statute retroactively where the incident
giving rise to plaintiffs bad faith distribution claim for damages took place before the effective
date of the act that created the insurer's duty to make reasonable efforts to settle, because the
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when the insurer's first notice of the claim-satisfactory proof of loss-is
the filing of a lawsuit, and the insurer can receive penalties for post-_ 122

litigation conduct. The amended statute applies if the cause of action
giving rise to the claim occurs after the statutory provision becomes
effective; however, when the accident and claim pre-date the statute, the
pre-amended version applies. 23

For example, in Manuel v. Louisiana Sheriff's Risk Management
Fund, an insurer was held liable for statutory penalties under an amended
version of R.S. 22:1220124 for failing to pay a settlement within the time
specified by the statute.125 Even though the policy was effective and the
accident occurred prior to the amendment, the claim for failure to pay arose
after the amended version's effective date.126  Essentially, the triggering
event for a penalties claim is the insurer's failure to pay the amount due
within thirty days of satisfactory proof of lOSS, 127 "and the time when the
right to the penalty comes into existence will determine which penalty
percentage applies."128

In contrast, other courts-particularly federal district courts in
Louisiana-have recognized that when an insurer's misconduct continues
after the amendment becomes effective, courts may award penalties under
the amended statute.129 These courts reasoned that R.S. 22:658 does notapply retroactively; rather, because the insurer still had a duty to adjust the

revisions constituted a substantive change in the law), cited in Sher, 988 So. 2d at 199.
122. See McDill v. Utica Mut. Ins. Co., 475 So. 2d 1085, 1092 (La. 1985) (concluding that "the

statute would be rendered meaningless [because of defendant's] failure to tender a reasonable
amount of his general damage award"), cited in Sher v. Lafayette Ins. Co., 07-2441, p. 14 (La.
4/4/08); 988 So. 2d 186, 198.

123. See Manuel v. La. Sheriffs Risk Mgmt. Fund, 95-0406, p. 10 (La. 11/27/95); 664 So. 2d
81, 87, cited in Sher, 988 So. 2d at 198.

124. LA. REV. STAT. ANN. § 22:1220 (2005). Section 22:1220 allows insurers to be subject to
penalties for failing to act in good faith and fair dealing in settling claims with insureds. Id. It
also allows plaintiffs to recover "any general or special damages to which a claimant is entitled for
breach of the imposed duty ... not to exceed two times the damages sustained or five thousand
dollars, whichever is greater." Id.

125. Manuel v. La. Sheriff's Risk Mgmt. Fund, 95-0406, pp. 1-2 (La. 11/27/95); 664 So. 2d 81,
82.

126. Id.
127. See Tarver v. Eckstein Marine Serv., Inc. 93-796, p. 3 (La. App. 5 Cir. 2/23/94); 633 So.

2d 764, 766-67.
128. Francis v. Travelers Ins. Co., 581 So. 2d 1036, 1044 (La. Ct. App. 1991).

129. See Goodwyne v. State Farm Fire & Cas. Co., No. 06-9086, 2007 WL 4365437, at *1
(E.D. La. Dec. 11, 2007), cited in Sher v. Lafayette Ins. Co., 07-2441, p. 2 (La. 4/4/08); 988 So.
2d 186, 209 (Knoll, J., concurring in part and dissenting in part); Conlee v. Fireman's Fund Ins.
Co., No. 07-660, 2007 WL 2071860, at * 1 (E.D. La. July 17, 2007), cited in Sher, 988 So. 2d at
209.
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claim in good faith after the amendment, the insurers are subject to the
increased penalties. 0 The court in Kodrin v. State Farm Fire Insurance
Co. stated that the notion of a continuing duty means that an insurer who
denies a claim cannot merely ignore its obligation to its insured. 13

1 The
court further stated that continuing to decide to not pay a "legitimate claim
even after the legislature acted to increase the penalties for such behavior
seems to be precisely the conduct that the legislature sought to address."' ' 32

These courts interpreted the statute to place a continuing duty of good faith
and fair dealing on the insurer and applied, to the extent just described, the
amended version of R.S. 22: 658 retroactively. 33

2. RETROACTIVITY

As mentioned, some statutes may apply retroactively. 34  The
Louisiana Supreme Court has recognized three exceptions to the general
rule that laws do not apply retroactively: (1) laws that decrease penalties;
(2) laws that are interpretive of existing law; and (3) laws that the
legislature declared to be retroactive. 13 Louisiana Civil Code ("C.C.")
article 6 provides that "[i]n the absence of contrary legislative expression,
substantive laws apply prospectively only. Procedural and interpretative
laws apply both prospectively and retroactively, unless there is a legislative
expression to the contrary.' ' 136  Additionally, R.S. 1:2, applying only to
substantive legislation, provides that no Revised Statute applies
retroactively unless expressly declared. 137

Determining whether a statute applies retroactively requires a two-fold
inquiry under article 6.138 First, courts must discover whether "in the
enactment the legislature expressed its intent regarding retrospective or
prospective application. 139 This step requires the courts to examine the

130. See Kodrin v. State Farm Fire Ins. Co., No. 06-8180, 2007 WL 4163437, at *1 (E.D. La.

Nov. 21, 2007), cited in Sher, 988 So. 2d at 209.

131. See id.

132. Id.

133. Id.; Goodwyne v. State Farm Fire & Cas. Co., No. 06-9086, 2007 WL 4365437, at *1

(E.D. La. Dec. 11, 2007); Conlee v. Fireman's Fund Ins. Co., No. 07-660, 2007 WL 2071860, at
1 (E.D. La. July 17, 2007).

134. See Morial v. Smith & Wesson Corp., 00-1132, p. 8 (La. 4/3/01); 785 So. 2d 1, 9, cited in
Sher v. Lafayette Ins. Co., 07-2441, p. 15 (La. 4/8/08); 988 So. 2d 186, 199.

135. Ardoin v. Hartford Accident & Indem. Co., 360 So. 2d 1331, 1338 (La. 1978).

136. LA. CIV. CODE ANN. art. 6 (2008).

137. LA. REV. STAT. ANN. § 1:2 (2008).

138. Morial v. Smith & Wesson Corp., 00-1132, p. 9 (La. 4/3/01); 785 So. 2d 1, 10 (citing Cole

v. Celotex Corp., 599 So. 2d 1058, 1063 (La. 1992); St. Paul Fire & Marine Ins. Co. v. Smith, 609
So. 2d 809, 816-17 (La. 1992)).

139. Id.
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exact language of the legislation in question.140 If the legislature conveyed
its intent concerning the application of the legislation, the inquiry
concludes; if not, the court must categorize the enactment as substantive,
procedural, or interpretive.' 41 However, even if the legislature conveyed
intent to give a law retroactive effect, "the law may not be applied
retroactively if it would impair contractual obligations or disturb vested
rights."' 142  This second step requires classification into one of three
categories: (1) substantive laws which create new rights and duties or alter
existing ones; (2) procedural laws which stipulate a way to enforce a
"substantive right and relate to the form of the proceeding or the operation
of the laws"; or (3) interpretive laws which "merely establish the meaning
the statute had from the time of its enactment."' 143 Substantive laws apply
prospectively only,144 while procedural and interpretive laws apply both
prospectively and retroactively, unless specific legislative language
provides otherwise.145

A remedial statute--one that provides a remedy-can also be applied
retroactively. 46 However, article 6 does not reference remedial legislation
because remedial legislation can be classified as substantive, procedural, or
interpretive. "4v In fact, the legislature intentionally left this category out of

140. St. Paul, 609 So. 2d at 816-17; see also Cole, 599 So. 2d at 1064 (determining that, based
on the inclusion of language in the act setting out a future effective date, the legislature intended

the statute to have only a prospective application); State v. All Prop. & Cas. Ins. Carriers, 06-
2030, p. 11 (La. 8/25/06); 937 So. 2d 313, 322 (establishing that the legislature planned for the

statutes in question to be applied retroactively due to the specific wording of the acts).

141. St. Paul Fire & Marine Ins. Co. v. Smith, 609 So. 2d 809, 816-17 (La. 1992).

142. Keith v. U.S. Fid. & Guar., 96-2075, p. 7 (La. 5/9/97); 694 So. 2d 180, 183 (citing Segura
v. Frank, 93-1271, p. 8 (La. 1/14/94); 630 So. 2d 714, 721). See also Unwired Telecom Corp. v.

Parish of Calcasieu, 03-0732, p. 15 (La. 1/19/05); 903 So. 2d 392, 404; 2 A.N. YIANNOPOLOUS,
LOUISIANA CIVIL LAW TREATISE, PROPERTY § 10 (4th ed. 2008) ("Retroactive application of
new legislation is constitutionally permissible only if it does not result in impairment of the

obligation of contracts or in divestiture of vested rights.").

143. Segura v. Frank, 93-1271, p. 10 (La. 1/14/94); 630 So. 2d 714, 723.

144. See Lewis v. State Farm Ins. Co., 41,527, p. 34 (La. App. 2 Cir. 12/27/06); 946 So. 2d 708,

729; Geraci v. Byrne, 06-58, p. 7 (La. App. 5 Cir. 6/28/06); 934 So. 2d 263, 267 (providing that
the version of Louisiana Revised Statute (R.S) § 22:658 in effect at time of the cause of action

applies despite the subsequent elimination of the provision for attorney fees); Francis v. Travelers
Ins. Co., 581 So. 2d 1036, 1044 (La. Ct. App. 1991) (finding that a change in penalty percentage
under R.S. 22:658 from twelve percent to ten percent was a substantive change and did not apply

retroactively); Gulf Wide Towing, Inc. v. F.E. Wright (UK) Ltd., 554 So. 2d 1347, 1354 (La. Ct.
App. 1989) (holding that the change in the penalty percentage in R.S. 22: 658 "was substantive
and cannot be applied retroactively"); Fuqua v. Aetna Cas. & Sur. Co., 542 So. 2d 1129, 1133 (La.

Ct. App. 1989).

145. Cole v. Celotex Corp., 599 So. 2d 1058, 1063 (La. 1992).

146. See Wright v. Nat'l Sur. Corp., 59 So. 2d 695, 698 (La. 1952).

147. LA. CIV. CODE ANN. art. 6 cmt. d (2008); see also Dombrowski v. New Orleans Saints,

05-0762, p. 6 (La. App. 1 Cir. 8/2/06); 943 So. 2d 403, 408.
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article 6.148 Although not possessing force of law, comment d of article 6
provides:

A remedial law may be procedural, interpretative, or substantive. A
procedural law is remedial in the sense of dealing with the remedy
rather than with the right itself. An interpretative law is remedial in
the sense of remedying an error or ambiguity in the prior law. In both
situations the new law may, in principle, apply retroactively even in
the absence of express language to that effect. However, a substantive
law may also be, and often is, called remedial when it remedies an
existing social problem resulting from a gap, silence, or deficiency of
the prior law. In such a situation, the new law should not be applied
retroactively, absent a contrary and constitutionally permissible
legislative directive. 149

Specifically, the Louisiana Supreme Court has held that R.S. 22:658,
despite its imposition of penalties, is remedial.150 Thus, it can be applicable
to policies issued before its enactment and to liability for claims incurred
before its effective date. 5 1 Even if a substantive law is remedial, it needs

152legislative intent in order for it to apply retroactively. As a result,
substantive law will be applied retroactively only under certain
circumstances, particularly when the legislature has expressed intent and the
law does not reduce a vested right of the party subject to penalties. 153

IV. THE LOUISIANA SUPREME COURT'S DECISION

In Sher v. Lafayette Insurance Co., the Louisiana Supreme Court had
to resolve two issues: (1) whether the trial court erred in granting Sher's
partial motion for summary judgment for finding the flood exclusion in the
policy was ambiguous and (2) whether the court of appeals was correct in
holding Lafayette liable under the pre-amendment version of R.S.
22:658. 154

A. PARTIAL MOTION FOR SUMMARY JUDGMENT

In determining whether the lower courts were correct in granting
Sher's motion for summary judgment, the Louisiana Supreme Court looked
to Huggins for its reasoning, analysis, and application of the law to interpret

148. St. Paul Fire & Marine Ins. Co. v. Smith, 609 So. 2d 809, 817 (La. 1992).
149. LA. CIV. CODE ANN. art. 6 cmt. d (2008).

150. Wright v. Nat'l Sur. Corp., 59 So. 2d 695, 698 (La. 1952).
151. Id.

152. LA. CIv. CODE ANN. art. 6 cmt. d (2008).

153. See id.

154. Sher v. Lafayette Ins. Co., 07-2441, p. 4, 11 (La. 4/8/08); 988 So. 2d 186, 192, 196.
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the insurance policy.1 55 Neither the exclusion in question, 56 nor the policy,
defined the term "flood."' 15 7  Thus, the term had to be given its plain,
ordinary, and generally prevailing meaning. 158 Since "the entire English
speaking world" recognizes the same definition of the word "flood,"
regardless of locality, culture, or national origin, the court held this
recognized definition sufficed to establish its plain, ordinary, and generally

prevailing meaning.159  The plain, ordinary, and generally prevailing
meaning of the word "flood" is "the overflow of a body of water[ ]
causing a large amount of water to cover an area that is usually dry,
including both man-made and natural disasters." 161  The result-the
overtopping a body of water which covers a normally dry area-would be162

the same regardless of whether the cause is natural or man-made. The
court also noted that the examples in the water exclusion are not exclusively
natural; waves, tidal waves, and the overflow of water could be either man-, ,, 1 6 '
made or natural and may be appropriately termed "floods. This fact
tends to demonstrate that the parties intended the word "flood" to
encompass its plain, ordinary, and generally prevailing meaning, regardless
of its cause. 64

The court reasoned that only when ambiguities in an insurance policy
lead to two or more reasonable interpretations will the policy be construed
in favor of coverage.' 65 Furthermore, the only reasonable definition of the
word "flood" is its plain, ordinary, and generally prevailing meaning,
because another definition-particularly one limiting "floods" to naturalS- ,166

causes-would be restrictive and "per se unreasonable." The unjustified

155. Sher v. Lafayette Ins. Co., 07-2441, p. 4 (La. 4/8/08); 988 So. 2d 186, 192.

156. See supra text accompanying note 15.

157. See Sher v. Lafayette Ins. Co., 07-2441, p. 6 (La. 4/8/08); 988 So. 2d 186, 193.

158. Id.
159. Id. at 194.

160. The court noted that under this generally prevailing meaning of the word "flood" the

inundation of property due to a broken water main or overflowing sink is not excluded as a

"flood" because neither are a "body of water." Id. at 195.

161. Id. at 194-95. See supra text accompanying note 87.

162. Sher v. Lafayette Ins. Co., 07-244 1, p. 8 (La. 4/8/08); 988 So. 2d 186, 194.

163. Id. For example, winds, boats, or even cars driven in high water may cause waves;
seismic events, underwater landslides (which may be either natural or man-made), or underground
nuclear testing may cause tidal waves; and seasonal rising of water levels, damming, or levee
breakage may cause water overflow. Id.

164. Id. at 195.

165. Id. at 193.
166. Sher v. Lafayette Ins. Co., 07-2441, p. 8 (La. 4/8/08); 988 So. 2d 186, 195. The court

assumed that
the other interpretation of the word "flood" found "reasonable" by the court of appeal would
be a flood which is entirely natural. Because there is no indication within the four comers of
the insurance contract that the parties intended to use such a restrictive definition . . . the use

2009]



Loyola Law Review

use of such a restrictive definition would "lead to absurd results."' 67 For
example, under this definition, a homeowner living outside a protected
levee system would not be allowed to recover flood damages to his
property, while a homeowner living within the levee system would be
allowed to recover simply because the flood water flowed through a breach
in the levee. 168 Having two definitions of the word "flood," one being from
both natural and man-made causes and the other from only natural causes,
according to the court, is unreasonable when there is no indication within
the insurance contract that the parties intended to use such a restrictive
definition. 169 Therefore, the term "flood" as used in the policy at issue was
not subject to two or more reasonable interpretations and was
unambiguous. 170

The court additionally stated that even if the exclusion includes only
natural floods, the flooding in question was caused by Hurricane Katrina,
not man, and the levees failed to prevent the flood. 17 1 A similar analysis by
the Colorado Supreme Court, in Kane v. Royal Insurance Company of
America, supported the court's reasoning that where the definition of the
term "flood" is clear, there is no need to force ambiguity. 2 Furthermore,
the Sher court stated that the analysis by the United States Court of Appeals
for the Fifth Circuit in In re Katrina Canal Breaches Litigation, regarding
the failure of levees along the canals in New Orleans following Hurricane
Katrina, also supported its reasoning. 173 The Fifth Circuit had previously
concluded that the flood exclusions are "unambiguous in the context of this
case and that what occurred here fits squarely within the generally
prevailing meaning of the term 'flood. "1 74

The court concluded that because the meaning of the term is
unambiguous and the generally prevailing meaning of the word "flood" is
not inconsistent with a statutory provision or public policy, Lafayette was
entitled to use the term "flood" to "limit its own liability and impose and
enforce such reasonable conditions upon the policy obligations that the

of that definition is per se unreasonable.
Id. at 194-95.

167. Sher v. Lafayette Ins. Co., 07-2441, p. 8 (La. 4/8/08); 988 So. 2d 186, 195.

168. Id.

169. Id.

170. Id.

171. Id.
172. Sher v. Lafayette Ins. Co., 07-2441, p. 8 (La. 4/8/08); 988 So. 2d 186, 196 (quoting Kane

v. Royal Ins. Co. of Am., 768 P.2d 678, 680 (Colo. 1989)). See supra Part II for a discussion of
this opinion.

173. Id.
174. Id. (quoting In Re Katrina Canal Breaches Litig., 495 F.3d 191, 214 (5th Cir. 2007)).
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insurer had contractually assumed."'' 75 Accordingly, the court reversed the
partial motion for summary judgment-particularly because the expert
testimony showed that the flood damage was the sole cause of damage to
the lower level of Sher's building. 176

B. R.S. 22:658

The court also had to decide whether the lower courts were correct in
applying the pre-2006 version of R.S. 22:658, as opposed to the amended
version. The court stated that although Lafayette had a continuing duty
of good faith toward the insured extending throughout the litigation, the
claim arose before the amendment of R.S. 22:658.

If Sher had made satisfactory proof of loss after the amendment of La.
R.S. 22:658, his petition for damages could have served as satisfactory
proof, triggering the time period under the statute and subjecting Lafayette• 179

to the amended penalties. In this instance, the claim would have first
arisen after the amendment and continued because of the continuing duty of
good faith and fair dealing.18 Also, if Sher made a claim which Lafayette
paid before the amendment and then Sher found new damage and made
satisfactory proof of loss which Lafayette did not pay until after the
amendment's effective date, Lafayette could be subject to the amended
penalties because of the time the new claim arose. 81 However, neither of
these circumstances applied in this case because the claim for penalties
arose before the effective date of the amended statute. 8 2

In regards to Sher's argument in favor of retroactively applying the
amended version of R.S. 22:658, the court referred to La. C.C. article 6 and
R.S. 1:2.'83 In ascertaining the legislative intent-the first step in the two-
fold incjuiry required by article 6 -the court looked at the wording of the
statute. Based upon precedent rulings on this issue, the court

175. Sher v. Lafayette Ins. Co., 07-2441, p. 8 (La. 4/8/08); 988 So. 2d 186, 196.

176. Id.
177. Id. at 199.

178. Id.

179. Id.
180. Sher v. Lafayette Ins. Co., 07-2441, p. 14 (La. 4/8/08); 988 So. 2d 186, 199.

181. Id.
182. Id.

183. Id.

184. Id. (citing Morial v. Smith & Wesson Corp., 00-1132, p. 9 (La. 4/3/01); 785 So. 2d 1, 10).
185. Sher v. Lafayette Ins. Co., 07-2441, p. 14 (La. 4/8/08); 988 So. 2d 186, 199 (citing Cole v.

Celotex Corp., 599 So. 2d 1058, 1058 (La. 1992)).
186. Id. (citing Cole, 599 So. 2d at 1064; Morial, 785 So. 2d at 10; State v. All Prop. & Cas.

Ins. Carriers, 06-2030 (La. 8/25/06); 937 So. 2d 313).
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concluded that there was "no indication in the wording of the statute as to
the legislature's intent as to retroactivity." 87 Furthermore, neither article 6
nor Louisiana jurisprudence showed that legislative history188 is a valid• . 189

gauge of legislative intent when the issue is a statute's retroactivity. As a
result of the legislature's failure to express its intent, the court classified the
statute as "unquestionably substantive" because it "neither clarifies nor
explains pre-existing law as it would were it interpretive, nor does it
prescribe a method for enforcing a substantive right . . . as it would if itS•,,190

were procedural. Although some substantive rights are remedial in that
they remedy existing social problems resulting from a gap in the previous
law, these laws should not be applied retroactively unless there is a specific• • •. 191

and constitutionally permissive legislative instruction. Thus, the statute
"cannot be applied retroactively" even if it is remedial because the statute is. 192

substantive and changes existing duties.

The dissenting opinion, on the other hand, concluded that the amended
version of R.S. 22:658 should apply. 93  The dissent explained that the
majority's analysis was "fundamentally flawed" in its conclusion that the
amended version could apply only to a situation where the satisfactory
proof of loss occurs after the amendment, in contrast to the insurer's
conduct which continued after the amendment. 194 Additionally, the dissent
stated that the majority failed to examine the public policy reasons for the
legislature's "efforts to discourage the arbitrary and capricious conduct of
the insurer in dealing fairly and in good faith with the insured."' 195

The dissent also explained that the appellate court failed to "address
the insurer's post-amendment misconduct as a basis for prospectively
applying the amended version" of R.S. 22:658, obviating "the necessity of
determining the character of the amendment and whether it can be applied

187. Sher v. Lafayette Ins. Co., 07-2441, p. 14 (La. 4/8/08); 988 So. 2d 186, 200.

188. Id. Sher argued that House Concurrent Resolution No. 58, in the "Historical and Statutory
Notes," faults the insurance companies and their "dilatory" conduct for the holdup in the recovery
process. Id. He also argued that the bill's sponsor implied retroactive application of the
amendment because the sponsor stated that the increased penalties would promote the insurers in
timely resolution of claims resulting from the "costs associated with a disaster." Id.

189. Id. In this instance, the court stated that the House Concurrent Resolution did not involve
the retroactivity of Section 22: 658; rather, the resolution's purpose was to encourage the Attorney
General "to file suit seeking declaratory judgment concerning homeowner's insurance coverage
exclusions for wind, hail, and hurricanes." Id.

190. Sher v. Lafayette Ins. Co., 07-2441, p. 17 (La. 4/8/08); 988 So. 2d 186, 200-01.
191. Id.
192. Id.
193. Id. at 208 (Knoll, J., concurring in part and dissenting in part).
194. Id. at 209.
195. Id. (Knoll, J., concurring in part and dissenting in part).
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retroactively.' ' 196 The Louisiana Supreme Court has applied an amended
statute when the triggering event for the insurance claim occurred before
the enactment of the revised statute, because the insurer's duty of good faith
and fair dealing occurred and continued to occur after the amended statute197

became effective. The dissent argued that because Lafayette failed to pay
anything to Sher until well after the amendment became effective, Lafayette
should have been subject to the amended version of R.S. 22:658.198 "The
majority's interpretation of this statute limits the insurer's obligation of
good faith and fair dealing to the filing of the property loss and the time
frame set out for payment of the loss, which is internally inconsistent with a
continuing duty requirement. "' Therefore, the dissent concluded that the
majority's decision to not apply the amended version of R.S. 22:658 "takes
the 'teeth' out of the consequences for a breach of a continuing duty and
renders it meaningless. 2 °°

The ultimate result of the Louisiana Supreme Court opinion in Sher on
the flood exclusion issue and the application of R.S. 22:658 was to provide
two legal principles that might have been in doubt for both policyholders
and insurers. The court concluded that a flood exclusion policy such as the
one Lafayette used is not ambiguous and is enforceable to exclude the

201
losses that occurred after Katrina, regardless of the cause of the flood.
The court also concluded that the amended version of R.S. 22:658 applies
neither retroactively nor to a claim where the first satisfactory proof of loss
is made and the required time for payment occurs before the amendment
becomes effective.

V. ANALYSIS

Sher represents a significant decision for both policyholders and the
insurance industry regarding the interpretation of insurance policies and
penalties for insurers. Particularly, it appears as if Sher essentially
eliminates claims that policyholders have brought against private insurers
for water damage resulting from the flood following Hurricane Katrina.

196. Sher v. Lafayette Ins. Co., 07-2441, p. 8 (La. 4/8/08); 988 So. 2d 186, 209.

197. Id.

198. Id. at 209-10.
199. Id. at 210.
200. Sher v. Lafayette Ins. Co., 07-2441, p. 4 (La. 4/8/08); 988 So. 2d 186, 210. Upon

rehearing, the dissent stated that he disagreed with the denial of rehearing on the issue of the
amendment to R.S. 22:658. Id. at 213-14 (per curiam). The rehearing did not affect the issues
discussed in this Note because the Louisiana Supreme Court denied rehearing pertaining to the
flood exclusion and R.S. 22:658. See id.

201. Id. at 195.
202. See id. at 199.
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The decision also limits the circumstances under which insurance
companies will be subject to penalties under amended R.S. 22:658 for
Katrina-related claims. Further, the decision may not only affect
policyholders and insurance companies throughout Louisiana but also those
in other states as well.

A. FLOOD EXCLUSION

Sher v. Lafayette Insurance Co. presents a significant and precedential
decision for future insurance litigation, particularly those involving flood
claims against private insurance carriers. This case is significant because its
hearing was expedited; as a result, it was the first case decided by the
Louisiana Supreme Court regarding the flood exclusion issue and the
retroactivity of R.S. 22:658 as amended in 2006. Essentially, the Sher
decision will predetermine cases already filed in both the federal and state

203courts because it was the first case to rule on these two issues.

The Louisiana Fourth Circuit Court of Appeals ruled contrary to the
United States Court of Appeals for the Fifth Circuit's decision of In re
Katrina Canal Breaches Litigation, in which the Fifth Circuit concluded
that the meaning of "flood" in the context of the insurance policy was
unambiguous and thus did not cover the flood damage.2

0
4 The Louisiana

Supreme Court's agreement with the Fifth Circuit's holding will probably
all but quash Katrina-related claims that other parties may seek to bring in
both state and federal courts against their insurers involving this and similar
flood exclusion provisions in their own insurance policies.

Given the generally prevailing meaning of the term flood as used by
the court, the levee breaches during Katrina resulted in a flood. Water
overwhelmed the levees and inundated the city in areas that are normally
dry. Most dictionaries do not restrict the definition of a flood to solely
natural occurrences. If nature overwhelms man's efforts to prevent a flood,
it is still a flood.

Even if concluding that one definition of flood includes only natural
occurrences and another definition includes both natural and man-made
occurrences, the two are probably not equally reasonable. One definition is
more restrictive than the other. In contract law, using a more restrictive
definition of a word is probably not an "equally reasonable" alternative
interpretation as compared to the generally prevailing meaning. Typically

203. See, e.g., Lambert v. State Farm Fire & Cas. Co., 568 F. Supp. 2d 698, 706-07 (E.D. La.
2008); see also Royal Cloud Nine, L.L.C. v. Lafayette Ins. Co., 08-0034, p. 4 (La. App. 4 Cir.
6/11/08); 987 So. 2d 355, 358.

204. In re Katrina Canal Breaches Litig., 495 F.3d 191, 214 (5th Cir. 2007).
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the more widely accepted definition is broader and carries more weight
unless the contract specifies to the contrary. To define a flood by its causes,
whether it be a natural or man-made event, is to restrict the definition more
than defining it by the result.

Critically, the Sher court did not address the common intent of the
parties in determining the proper interpretation of the policy as discussed in
the Civil Code and Huggins.20 5 The court also did not discuss external
factors, such as premiums paid. If insurance companies truly intended to
cover any kind of flood damage, insurance premiums for insureds should
have been higher. Insurance companies perform risk analysis before
issuing an insurance quote, so had the companies included a flood risk in
their actuarial estimates and calculations, the premiums almost certainly
would have significantly increased. Additionally, had Sher intended to
have his private policy cover flood damage, he probably would not have
acquired flood insurance from the NFIP. Sher however, could have
obtained flood insurance from the NFIP and intended his all-risk policy to
cover the excess beyond his flood policy coverage. The court did not
address this issue because there was no evidence in the record to show the
amount of payments Sher received from the NFIP 2°6 but, perhaps, the court
should have considered allowing this information to aid in determining
Sher's intent when he acquired his all-risk policy from Lafayette.

Finally, despite what other courts have done, contract interpretation
depends on the wording of the particular contract provision in question.
The contract at issue in Sher excludes "loss or damage caused directly or
indirectly by any of the following [exclusions]. Such loss or damage is
excluded regardless of any other cause or event that contributes
concurrently or in any sequence to the lOSS. ' ' 207 The first exclusion in the
list of excluded coverage is a flood. Following flood are terms the court
determined could be caused by natural or man-made forces.20 8 Based on the
court's interpretation of the prevailing meaning of flood and the fact that
floods are excluded from coverage, it logically follows that the policy
excludes the damage that the court concluded was the result of flooding.

Aside from the court's decision, the insurance industry's position on
flood exclusions has changed over the last few years. For example, in
2004, the insurance industry implemented language in its standard policy

205. The court may not have discussed common intent because insurance contracts are
contracts of adhesion. See supra note 82. Thus, it appears more appropriate to discuss in terms of
the reasonable expectations doctrine. See supra text accompanying notes 74-78.

206. Sher v. Lafayette Ins. Co., 07-0757, p. 12 (La. App. 4 Cir. 11/19/07); 973 So. 2d 39, 53.
207. Sher v. Lafayette Ins. Co., 07-2441, p. 6 (La. 4/8/08); 988 So. 2d 186, 193.

208. Id. at 195.
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regarding the flood exclusion to make the definition less ambiguous. 2°9 The
addition was approved by the Louisiana Insurance Commissioner; however,

210Lafayette was not one of the insurance companies to adopt the change.
Although the language put in the standard form policy in 2004 may not
have been needed and is not dispositive of liability, it is interesting that the
insurance companies even made the change-adding phrases to include
both natural and man-made causes to the definition of flood. Perhaps,
however, insurance companies were merely trying to make their policies
crystal clear to avoid litigation on the flood exclusion issue.

Finally, although this case may appear to be a large victory for
insurance companies, policyholders should not fear that Sher will be
interpreted too broadly by the courts. Under Sher, even if a flood results
from human negligence, there is either a natural element involved in the
flood or a body of water, or both. For example, one may worry that Sher
will be interpreted to exclude coverage for floods that occur in one's home.
Suppose a plumber comes to fix a broken sink and fails to tighten the fitting
that holds the pipes together, and when the water is turned back on the
kitchen and even the first floor of the house are inundated with water. The
deluge of water in the house is not a flood under Sher, nor should it be
excluded from coverage in a policy such as in Sher for the following
reasons.

First, the plain, ordinary, and generally prevailing definition of a flood
is "the overflow of a body of water causing a large amount of water to
cover an area that is usually dry.' '211 The kitchen sink is not a body of water-- 212

according to the Louisiana Supreme Court. Second, such a flood as
described above lacks a natural element such as a hurricane, rain event, or
strong winds to aid in bringing about the deluge. Even if no natural element
exists, what constitutes a body of water would likely be for the court to
decide. Finally, the water in the house would be the result of faulty
workmanship which is probably covered under a homeowners policy unless
specifically excluded.

209. David Hammer, Louisiana Supreme Court Hears Arguments Over Whether Katrina's
Waters Constituted a "Flood", NOLA.CoM, Feb. 26, 2008, http://blog.nola.com/tpmoney/
2008/02/la-supremescourt-hearsargumen.html.

210. David Hammer, Louisiana Supreme Court Hears Arguments Over Whether Katrina's
Waters Constituted a "Flood", NOLA.COM, Feb. 26, 2008, http://blog.nola.com/tpmoney/
2008/02/la.supreme -courtchears.argumen.html.

211. Sher v. Lafayette Ins. Co., 07-2441, p. 7 (La. 4/8/08); 988 So. 2d 186, 194.

212. Id. at 195.
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B. INSURERS SUBJECT TO PENALTIES

The Sher court's decision regarding R.S. 22:658 is more nebulous.
The court stated that because the amended statute increased the penalties
from twenty-five to fifty percent and added attorney's fees, the statute was
substantive in nature and could only be applied retroactively if there was
legislative intent on the face of the statute. This holding does not appear
to help plaintiffs seeking to apply the amended version to their claims
against their insurers. However, the court noted that the amended version
could apply to Hurricane Katrina or Rita claims in two circumstances which

214may be beneficial to plaintiffs.

First, if a plaintiff did not make satisfactory proof of loss before the
amendment, his filing of a lawsuit after the amendment could serve as

215proof, triggering the amended version of penalties. The satisfactory
proof of loss thus occurs after the amendment's effective date and subjects

216the insurer to the increased penalties. Second, if a plaintiff makes
satisfactory proof of loss, the insurance company pays the claim, and then
plaintiff discovers new damage and makes satisfactory proof of the new
loss-yet the insurer fails to pay within the specified time-the insurer may

217be subject to the amended penalties. However, the court appears to have
left open the possibility of a situation in which a policyholder provides
satisfactory proof of loss before the amendment's effective date, the insurer
fails to settle the claim, and then the policyholder discovers new damage or
submits new invoices after the amended version, indicating that the 2006

218amendment may apply. A court could go so far as to divide the claims
according to when satisfactory proof of loss occurred and impose some pre-
amendment penalties and some post-amendment penalties, depending on
the timing of the proof.

The dissent properly points out that subjecting insurance companies to
the pre-amendment penalties of twenty-five percent and no attorney's fees
appears to "take the teeth" out of the consequences for insurance companies
who fail to fulfill their duties to the insureds.2 19 However, there are a few
issues of note for a plaintiff to consider. First, allowing the insurer to
decide what constitutes the satisfactory proof of loss may allow the plaintiff

213. Sher v. Lafayette Ins. Co., 07-2441, p. 7 (La. 4/8/08); 988 So. 2d 186, 200-01.

214. Id. at 199.

215. Id.

216. Id.
217. Sher v. Lafayette Ins. Co., 07-2441, pp. 14-15 (La. 4/8/08); 988 So. 2d 186, 189.

218. The court in Sher determined that Sher had not submitted sufficient additional proof after
the amendment to allow for the amended version to apply. Id. at 199.

219. Id. at 210 (Knoll, J., concurring in part and dissenting in part).
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220
to recover under the amended version. Insurers may argue against having
received a satisfactory proof of loss when the dispute arises, in which case
the plaintiffs petition provided to the insurer after the amendment's

221effective date will subject the insurer to the amended version. In
contrast, if the insurer admits to having received satisfactory proof of loss
and failed to settle the claim within the specified period as required by the
statute, then the insurer will likel 2ybe subject to the penalties under the pre-
amended version of R.S. 22:658. In this situation, the insurer would have
proven a requirement for subjecting itself to the penalties. Second, the
insurer may be able to submit additional proofs of loss for newly discovered
damages, triggering the amended version.223

With the court's ruling regarding the prospective application of
penalties under R.S. 22:658, it may be more difficult for plaintiffs to bring
Katrina claims against their insurers, especially because the amended
version allows recovery of attorney's fees and litigation can be cost-
prohibitive. Based on the prospective application of the statute, the pre-
amendment version would apply to most Katrina cases. Another alternative
to consider is the penalty provision under R.S. 22:1220, which is similar to
22:658 in that both subject insurers to penalties for failing to pay the claims
within a specified time coupled with arbitrary and capricious behavior. A
plaintiff may be able to recover higher penalties under R.S. 22:1220221

220. Soren E. Gisleson, Using Sher to Your Advantage, LA. ADVOCATES, June 2008, at 6.

221. Gisleson, Supra note 220, at 6.

222. Id.

223. Id.

224. LA. REV. STAT. ANN. § 22:1220 (2008) provides in pertinent part:
A. An insurer, including but not limited to a foreign line and surplus line insurer, owes to his
insured a duty of good faith and fair dealing. The insurer has an affirmative duty to adjust
claims fairly and promptly and to make a reasonable effort to settle claims with the insured or
the claimant, or both. Any insurer who breaches these duties shall be liable for any damages
sustained as a result of the breach.
B. Any one of the following acts, if knowingly committed or performed by an insurer,
constitutes a breach of the insurer's duties imposed in Subsection A:

(1) Misrepresenting pertinent facts or insurance policy provisions relating to any
coverages at issue.
(2) Failing to pay a settlement within thirty days after an agreement is reduced to
writing.
(3) Denying coverage or attempting to settle a claim on the basis of an application
which the insurer knows was altered without notice to, or knowledge or consent of, the
insured.
(4) Misleading a claimant as to the applicable prescriptive period.
(5) Failing to pay the amount of any claim due any person insured by the contract
within sixty days after receipt of satisfactory proof of loss from the claimant when such
failure is arbitrary, capricious, or without probable cause.
(6) Failing to pay claims pursuant to R. S. 22:1893 when such failure is arbitrary,
capricious, or without probable cause.

C. In addition to any general or special damages to which a claimant is entitled for breach of
the imposed duty, the claimant may be awarded penalties assessed against the insurer in an
amount not to exceed two times the damages sustained or five thousand dollars, whichever is
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because it provides for penalties at twice the general or special damages
sustained. For example, suppose a plaintiff has proven mental anguish of
$2,500 for an insurer's failure to pay the claim and arbitrary and capricious
behavior. Under R.S. 22:1220, the insurer may be subject to penalties of
$5,000, and will still be required to pay the damages of $2,500. R.S.
22:658 does not appear to include special damages.

C. HAD THE COURT DECIDED IN FAVOR OF THE INSURED

A decision in favor of the insureds would have potentially helped
many Louisiana residents to recover for flood damage to their homes and
businesses under their homeowners policies. With the ruling as it now
stands, hundreds of thousands of Louisiana residents may not be
compensated if they did not have flood insurance. The outcome of this case
will affect an extremely large number of people in Louisiana. Insurance
companies, however, warned that a ruling adverse to the insurance industry
would have had a chilling effect on insurers' willingness to remain insurers
in the state, especially in areas prone to flooding.225

Had the Louisiana Supreme Court's decision gone in favor of the
insured, the federal courts would then have to follow Louisiana's state law.
Under the Erie doctrine, federal courts follow state substantive rules of

226law. The issue of the flood exclusion in Sher and in In Re Katrina Canal
Breaches Litigation involved contractual interpretation under Louisiana law
which is considered state substantive law. The court in In Re Katrina
Canal Breaches Litigation found the flood exclusion to be unambiguous
using Louisiana law concerning the interpretation of insurance contracts, so
if Sher had come out differently, the federal courts would have to then rule
in favor of the policyholders and hold that the flood exclusion was
ambiguous. Based on Erie, the federal courts would then be bound to the
state court's decisions regarding this substantive issue because state court
rulings take precedent over federal court rulings. The Louisiana Supreme
Court, however, has the ultimate decision-making power concerning the
interpretation of contracts under state law. Interestingly, however, the
Louisiana Supreme Court in Sher did cite approvingly to the opinion in the
In Re Katrina Canal Breaches Litigation federal appellate court case.

greater. Such penalties, if awarded, shall not be used by the insurer in computing either past
or prospective loss experience for the purpose of setting rates or making rate filings.

225. See, e.g., Brief for Louisiana Citizens Property Insurance Corp. as Amicus Curiae
Supporting Defendants, 2007 La. S. Ct. Briefs 2441, Sher v. Lafayette Ins. Co., 07-2441 (La.
4/8/08); 988 So. 2d 186.

226. See Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938).
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D. SHER'S IMPACT IN IOWA AND OTHER STATES WITH FLOODING

DISASTERS

Iowa may have something to learn from the Sher case because eastern
Iowa has recently been flood-ravaged, and insurance companies may deny
flood coverage based on their flood exclusion policies, as claims have likely
begun.227 A group of New Orleans lawyers from the firm Sher, Garner,
Cahill, Richter, Klein, & Hilbert L.L.C., the same firm representing the

228plaintiff in Sher, have gone to Iowa to advise their fellow lawyers on how,. • 229

to possibly win lawsuits regarding flood exclusion policies. Both
plaintiff and defense attorneys could have something to learn from the
lawyers who worked on the Sher case that made its way to the Louisiana
Supreme Court. The people in Iowa, however, will not have to deal with
wind damage in addition to the flood damage, as was the case in Louisiana.
Unfortunately, many Iowa residents did not have flood insurance from the
NFIP because FEMA did not require it.23° Like New Orleans residents,
Iowa residents likely face similar levee issues, and may seek recourse

231against private insurers.

VI. CONCLUSION

New Orleans was devastated by the massive flooding from Hurricane
Katrina. Unfortunately, only about half of people located in designated
flood hazard areas obtained flood insurance from the NFIP. Probably half
or even more New Orleans residents did not have flood insurance when
their homes were destroyed by Katrina. Now the Louisiana Supreme Court
has ruled that policyholders cannot recover for flood damage under their
all-risk policies. Further, the private insurance industry is "ill-equipped to
redress catastrophic loss such as that following Katrina, [and] the [Sher!
case should not be read as a total victory for the insurance industry."

Insurance companies still can be subject to penalties for their dilatory
conduct in failing to settle claims with policyholders. While the
government has provided other methods of subsidization for residents

227. See David Hammer, New Orleans Lawyers Head to Iowa to Help with Flood Recovery:
They'll Advise Peers on Handling Lawsuits, NOLA.COM, June 24, 2008, http://www.nola.com
/news/t-p/index.ssf?/base/news-9/1214285413254500.xml&coll= 1.

228. Id.
229. Id.
230. See David Mattingly, Insurance Not Required, FEMA Told Flooded Town, CNN.COM,

June 24, 2008, http://www.cnn.com/2008/us/06/24/mattingly.flood.insurance/index.htm?iref=-
newssearch.

231. See Hammer, supra note 227. Residents may also seek governmental assistance.
232. Mitch Crusto, Letter to the Editor, Court Takes the Lead on Tough Insurance Issue,

NOLA.COM, Apr. 13, 2008, http://www.nola.com/news/t-p/letterstoeditor/index.ssf?lbase/news-
11/120806472618580.xml&coll = 1.
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whose homes were flooded, New Orleans residents and indeed residents of
other parts of the country who are hit by similar disasters may still have a
long way to go on the road to recovery and rebuilding.

Raechelle M. Munna




