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We are in the process of calling up as many as 35,000 such troops. An
act of war has been committed on this country, and the dedication of
our Guardsmen and Reservists will serve not only as a strong symbol
to all that we're prepared to take the necessary actions, but will be a
part of helping define the spirit and courage of America. I want to
thank the employers who understand that there is more to corporate
life than just profit and loss, that the employee who is getting ready to
serve the country is an essential part of winning the-of defeating
terrorism, evil-doers so emboldened that they feel like they could
attack the great bastion offreedom. I

I. INTRODUCTION

In 1994, Congress enacted the Uniformed Services Employment and
Reemployment Rights Act ("USERRA") to augment employment
protections for voluntary part-time service members who are forced to
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1. President George W. Bush, Guard and Reserves Define Spirit of America, Remarks to
Employees of the Pentagon (Sept. 17, 2001) (transcript available at
http://213.11530.66:8 l/avalon.law.yale.edu/sept 11/president_055.asp).

2. There are seven reserve components of the Armed Forces: (1) Army National Guard of the
United States, (2) Army Reserve, (3) Naval Reserve, (4) Marine Corps Reserve, (5) Air National
Guard of the United States, (6) Air Force Reserve, and (7) Coast Guard Reserve. 10 U.S.C. §
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leave civilian jobs to discharge military obligations.3  Following the return
of veterans from the 1993 Gulf War, it became evident that existing federalS 4
employment protections were inadequate to support our nation's increasing
reliance on a part-time military force.5 The USERRA was enacted to
simplify and strengthen veteran employment protections so that the threatS6
of losing a civilian job would not discourage part-time military service.
More specifically, Congress expressly indicated that the Act had three
goals:

To encourage non-career service in the uniformed services by
eliminating or minimizing the disadvantages to civilian careers and

10101 (2008). Unless otherwise specified herein, the term "service members" is used to refer to
members of all of these components together. For an explanation of the differences between the
Reserves and the National Guard, see generally OFFICE OF THE ASSISTANT SEC'Y OF DEF.,
RESERVE COMPONENTS OF THE ARMED FORCES (2005), available at

http://www.defenselink.mil/ra/documents/RC 101 %20Handbook-
updated%2020%2OSep%2005.pdf.

3. Uniformed Services Employment and Reemployment Act of 1994, Pub. L. No. 103-353,
108 Stat. 3150 (1994) (codified as amended at 38 U.S.C. §§ 4301-4333 (2004)).

4. Federal military employment protection dates back to World War II when Congress
enacted the Selective Training and Service Act. Pub. L. No. 783, 54 Stat. 885 (1940) (formerly
codified at 50 U.S.C. app. § 308 (1947), repealed by Pub. L. No. 759, § 17, 62 Stat. 625 (1948)).
After the war, Congress reenacted military employment protection legislation by way of the
Military Selective Service Act of 1948. Pub. L. No. 759, §9, 62 Stat. 614 (1948) (formerly
codified at 50 U.S.C. app. § 459 (1973), repealed by Pub. L. No. 93-508, § 405, 88 Stat. 1600
(1974)). Finally, in 1974, following the Vietnam War, Congress passed the Vietnam Era Veterans
Readjustment Assistance Act. Pub. L. No. 93-508, 88 Stat. 1594 (1974) (formerly codified at 38
U.S.C. §§ 2021-2027 (1976), subsequently codified at 38 U.S.C. §§ 4301-4307 (1992)). Between
these reenactments, and after passing the Vietnam Era Veterans Readjustment Assistance Act,
Congress regularly amended veteran re-employment legislation. Together, these laws eventually
became known as the Veterans' Reemployment Rights Act. See H. Craig Manson, The Uniformed
Services Employment and Reemployment Rights Act of 1994, 47 A.F. L. REV. 55 (1999) (noting
that the legislation which followed the enactment of the Vietnam Era Veterans Readjustment
Assistance Act was never really an Act, but that courts, commentators, and practitioners have
found it convenient to refer to pre-1994 veteran employment legislation as the Veterans'
Reemployment Rights Act or the VRRA).

5. After the Gulf War, Congress realized the VRRA had become complex and unruly, and
many veterans found themselves unemployed when they returned from active duty. See, e.g., 139
CONG. REC. H2203 (1993) (statement of Rep. Brown). For a discussion of the problems with the
VRRA, see Penni P. Bradshaw & Richard E. Fay, When Johnny comes Marching Home Again:
The Veteran's Reemployment Rights Act and Employer Obligations to Military Reservists, 15 AM.
J. TRIAL ADVOC. 79 (1991).

6. See 139 CONG. REC. H2203 (1993) (statement of Congressman Clement) (commenting
that without this "protect[ion] from discrimination or reprisal on the job as a result of their service,
it will be increasingly difficult to recruit Americans to serve"). See also 139 CONG. REC. H2203
(1993) (statement of Rep. Hutchinson) ("[T]his bill will help our forces to concentrate totally on
the purpose of their mission. If we are asking our service men and women to risk their lives for
our country, we must ensure that their employment rights are easily understood and consistently
observed.").
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employment which can result from such service;

To minimize the disruption to the lives of persons performing service
in the uniformed services as well as to their employers, their fellow
employees, and their communities, by providing for the prompt
reemployment of such persons upon their completion of such service;
and

To prohibit discrimination against persons because of their service in
the uniformed services.7

In 2001, the commencement of the "War on Terror" set in motion a
military deployment which put the USERRA's employment protections to
the test. Indeed, while Desert Storm involved the deployment of
approximately 200,000 part-time service members, 8 over 628,000 members
of the National Guard and Reserves have already been mobilized since9. ,

September 11, 2001. In 2005, almost half of our nation's military presence
in Iraq and Afghanistan was made up of part-time service members.' 0 That
percentage has decreased recently, but thousands of guardsman and
reservists are still being called to war annually.

Judging by the proliferation of government publications and scholarly
articles explaining the provisions of the USERRA, it is clear that the Act
has had at least some impact on veteran's employment rights.12 However, it
is no secret that the Armed Forces have struggled to meet recruitment
goals, 13 and employment difficulties associated with the transition into and
out of part-time military service may be contributing to the problem. 14 In

7. The Uniformed Services Employment and Reemployment Rights Act of 1994, 38 U.S.C. §
4301 (2004).

8. Stephan A. Duncan, Gulf War was a Test of Reserve Components and They Passed, in
THE U.S. NAVAL WAR COLL., OPERATIONS DEP'T, DESERT SHIELD/DESERT STORM

EMPLOYMENT OR RESERVE COMPONENT: EXTRACTS OF LESSONS LEARNED 21 (1991).

9. OFFICE OF THE ASSISTANT SEC'Y OF DEF. FOR RESERVE AFFAIRS, INFORMATION

BRIEFING 23 (4th Quarter 2007), available at http://www.defenselink.mil/ra/documents/
Reserve%20Affairs%20101%20brieP/o2O4th%20Q%20FY%2007.pdf.

10. Bradley Graham, Reservists May Face Longer Tours of Duty, WASH. POST, Jan. 7, 2005,
at Al.

11. Editorial, Hollow Reserves, N.Y. TIMES, Dec. 13, 2008, at WK9, available at
http://www.nytimes.com/2008/12/14/opinion/14sun1 html? r-2.

12. See, e.g., VETERANS EMPLOYMENT & TRAINING SERV., U.S. DEP'T OF LABOR, A NON-

TECHNICAL RESOURCE GUIDE TO THE UNIFORMED SERVICES EMPLOYMENT AND

REEMPLOYMENT RIGHTS ACT (USERRA) (2004), available at http://esgr.org/files/USERRA
NonTechnicalGuide.pdf (last visited Feb. 13, 2009).

13. For example, after failing to meet enlistment goals in 2005, the Army lowered its
standards by accepting high school drop-outs and convicted criminals. Mark Thompson, Broken
Down, TIME, Apr. 16, 2007, at 28.

14. Support for this assertion can be found in the military's particular inability to recruit
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any event, the massive rotation of part-time service members has shed light
on the limitations of the USERRA. These limitations include the failure of
the statute to protect: (1) small businesses or self-employed service
members; (2) members of the National Guard who are called to state duty
rather than federal duty; (3) student service members; (4) the family
members of military personnel; and (5) service members who are subject to
harassment at work because of service member status. This paper explains
some of these limitations and illuminates the need for assessment and re-
assessment of military employment law to further the goals of USERRA
and minimize disruptions in the workplace associated with part-time
military service.'s

II. THE USERRA DOES NOT PROTECT SERVICE MEMBERS
WHO LEAVE SMALL BUSINESSES OR SELF-EMPLOYMENT

Perhaps the most glaring limitation of the USERRA is the lack of
practical assistance it provides to service members who come from small
companies or who are self-employed. Under the USERRA, a service
member who is required to temporarily leave a civilian job to discharge
military obligations is entitled to reemployment rights and benefits upon
return from duty. 16  More specifically, the service member is to be
"promptly reemployed" to the position he would have held if the
employment had not been interrupted by military service.17 If the absence
has rendered the service member unqualified18 for the job, the employer is

midlevel officers. The Pentagon has recognized that war is no longer limited to the traditional
"guns-and-ground troop affair." Jennifer Merritt, Sorry, the Boss is in Baghdad, Bus. WK., Feb.
17, 2003, at 74. It relies on sophisticated "high-tech mastery and intelligence gathering," resulting
in a change in the reservist deployment characterization. Id. The twenty-first century fighters are
increasingly white collar, with more skills and bigger duties, leaving a bigger void when absent.
Sumana Chatterjee, War Drains Some Firms Jobs Held for Reservists and Guard in Iraq, ST.
PAUL PRESS, June 25, 2004, at C I (comments of Bobby Hollingsworth, director of the Pentagon's
Employer Support of the Guard and Reserves Organization ("ESGR")); see also Merritt, supra
note 14, at 74 ("more than 60% of reservists surveyed in 2000 by the Defense Dept. say they work
in the corporate world, and a growing number come from the managerial ranks ... and a higher
percentage of... reservists now on active duty are officers").

15. This paper assumes the reader is generally familiar with the USERRA. Accordingly, a
foundational review of the Act is not included below. For a concise explanation of veterans'
employment rights under the USERRA, see VETS, YOUR RIGHTS UNDER USERRA (2008),
available at http://www.dol.gov/vets/programs/userra/USERRAFederal.pdf For a more detailed
discussion of the USERRA's individual provisions, see Ryan Wedlund, Citizen Soldiers Fighting
Terrorism: Reservists 'Reemployment Rights, 30 WM. MITCHELL L. REV. 797, 802 (2004).

16. The Uniformed Services Employment and Reemployment Rights Act of 1994, 38 U.S.C. §
4312(a) (2008).

17. 38 U.S.C. §§ 4313(a), 4314 (2008); see also Fishgold v. Sullivan Dry Dock & Repair
Corp., 328 U.S. 275, 284-85 (1946) (explaining the "escalator principal").

18. The USERRA defines "qualified" as "having the ability to perform the essential tasks of
the position." 38 U.S.C. § 4303(9) (2008).

[Vol. 55



2009] Uniformed Services Employment and Reemployment Act 27

19 20even required to make reasonable efforts' 9 to qualify the employee. In
almost all cases, the service member is required to provide the employer
with notice-both of plans to leave for active duty and plans to return to the
workforce. 2 1 Moreover, the cumulative length of all military-related

22
absences cannot exceed five years. However, if the length of absence is
under five years and proper notice is given, the only way an employer can
avoid placing the service member back in the position of employment is by

23demonstrating that (1) it is impossible or unreasonable to do so; (2) the
service member incurred or aggravated a disability during active duty which
places an "undue hardship" on the employer; 24 or (3) the service member
was employed temporarily and had no expectation that the employment

25would continue for a significant period.

The USERRA's reemployment provisions have the potential to
function effectively when an employee of a company like JPMorgan

26 2
Chase or General Electric,27 for example, is required to leave his civilian

19. Reasonable efforts are defined as "actions, including training provided by an employer,
that do not place an undue hardship on the employer." 38 U.S.C. § 4303(10) (2008); see also 70
Fed. Reg. 75,246, 75,272 (Dec. 19, 2005).

20. 38 U.S.C. § 4313(a)(1)(B) (2008).
21. 38 U.S.C. § 4312(a)(1) & (a)(3) (2008). The notice may be written or verbal. See 70 Fed.

Reg. 75,246, 75,255 (Dec. 19, 2005).

22. 38 U.S.C. § 4312(a)(2) (2008). Some exceptions to the five-year limit exist. 38 U.S.C. §
4312(c)(1)-(4) (2008). But, the applicability of these exceptions is rare. See Wedlund, supra note
15, at 817.

23. 38 U.S.C. § 4312(d)(1)(A) (2008). The defense of impossibility or unreasonableness is to
be "narrowly construed." 70 Fed. Reg. 75,246, 75,261 (Dec. 19, 2005). See Nichols v. Dep't of
Veterans Affairs, 11 F.3d 160, 163 (Fed. Cir. 1993); Kay v. Gen. Cable Corp., 144 F.2d 653, 655-
56 (3rd Cir. 1944); and Davis v. Halifax County Sch. Sys., 508 F. Supp. 966, 968 (E.D.N.C. 1981)
(all holding that the fact that another person had been hired to fill a position did not make it
impossible or unreasonable to rehire a service member returning from active duty). The court in
Anthony v. Basic American Foods, Inc., 600 F. Supp 352, 357 (N.D. Cal. 1984) even held that an
employer must fire a newly hired employee if it is necessary to support the reemployment of the
returning service member. Most recently, in Dunlap v. Groupo Antolin Kentucky, Inc., No. 5:05-
CV-00029-R, 2007 WL 855335, at *2 (W.D. Ky. Mar. 14, 2007), the court held that "mere low
work load, layoffs, and a hiring freeze do not make reemployment impossible or unreasonable"
under the USERRA.

24. 38 U.S.C. § 4312(d)(l)(B) (2008). The test for undue hardship looks to whether the
employer is required to take "actions requiring significant difficulty or expense." 38 U.S.C. §
4303(15) (2008) (listing factors to consider when evaluating whether reemployment would require
"significant difficulty or expense").

25. 38 U.S.C. § 4312(d)(1)(C) (2008). In all cases, the employer bears the burden of proof.
Id. § 4312(d)(2).

26. According to Forbes.com, JP Morgan Chase has over 180,000 employees and $2.2 trillion
in assets. Forbes.com, JPMorgan Chase at a Glance, http://finapps.forbes.com/fmapps
/jsp/fmance/compinfo/CIAtAGlance.jsp?sedol=2190385 (last visited Feb. 13, 2009).

27. According to Forbes.com, GE has 327,000 employees and $8 billion in assets.
Forbes.com, General Electric Company at a Glance, http://finapps.forbes.com/finapps/jsp/fmance
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job-even for an extended period of time. These large companies are
generally capable of absorbing the temporary loss of the deployed soldier.
However, about seventy percent of part-time service members leave small
or medium size companies when they report for active duty, and more

29
than ten percent of service members are self-employed.

The USERRA is technically applicable to all employers, regardless of
the company's size. 30 But if a small company cannot survive without the
deployed service member, the "impossible or unreasonable" exception 3

1 to
reemployment renders this unusually 32  broad protection effectively
meaningless. That is, a small-business that loses a key employee may not
be able to meet the costs of temporarily replacing a reservist-employee• • 33

while still staying in business.

The limitations of the USERRA's employment protection are even
clearer when applied to self-employed service members.34 For example,

/compinfo/CIAtAGlance.jsp?sedol=2380498 (last visited Feb. 13, 2009). On its website, GE
reports that the company also reports it is made up of "more than 300,000 people with jobs that
range from biochemist to finance specialist to wind energy engineer.. " GE.com, Our People,
http://www.ge.com/company/culture/people.html (last visited Feb. 13, 2009). Notably, on the
same page, the company advertises its support for the military and points out that in 2004, the
company was a recipient of the Freedom Award from the Department of Defense for the support it
has given to employees in the National Guard and Reserves who have been called to active duty.

Id.

28. Major Michele A. Forte, Reemployment Rights for the Guard and Reserve: Will Civilian
Employers Pay the Price for National Defense?, 59 A. F. L. REV. 287, 291 (citing 150 CONG.
REC. H5067 (daily ed. June 24, 2004) (statement of Mr. McGovern)).

29. Id. (citing OFFICE OF THE SEC'Y OF DEF. RESERVE AFFAIRS, EMPLOYER SUPPORT OF THE

GUARD AND RESERVE, CONGRESSIONAL RESPONSE 4 (Mar. 31, 2004), available at
http://www.dod.mil/ra/documents/esgrreportlapri 104.pdf).

30. See generally 38 U.S.C. § 4303(4)(A) (2008). See also 20 C.F.R. § 1002.34 (2006);
Theadora R. Lee, Leaves ofAbsence: The Family & Medical Leave Act, Military Leave, & Related
ADA Leaves, 746 PLIILIT 711, 725 (noting that, unlike the Consolidated Omnibus Budget
Reconciliation Act ("COBRA"), the USERRA's coverage is available without regard to the
employer's size).

31. 38 U.S.C. § 4312(d)(1)(A) (2008); but see supra note 21.

32. See Lee, supra, note 30, at 725 (pointing out the USERRA's unique reach to employers of
all sizes).

33. See COLIN DOYLE, THE EFFECTS OF RESERVE COMPONENT MOBILIZATIONS ON

EMPLOYERS (2008), available at
http://www.ida.org/upload/research/20notes/mfaI2008_reserves.pdf (noting that while most
employers are not severely disadvantaged by an employee's deployment, a minority of
employers-usually small businesses-incurred costs of over $30,000, and reporting that some
small businesses had been driven out of business by their reservists' activations).

34. See Lee Roberts, A Call of Duty Can Overwhelm Small Companies, N.Y. TIMES, Sept. 12,
2006, at G 11; Elizabeth Olson, War Service is Taking its Toll on the Self-Employed, N.Y. TIMES,
Aug. 25, 2005, at C4; Amy Joyce, Call of Duty Takes Toll on Self-employed Reservists, FORT
WORTH STAR-TELEGRAM, June 5, 2005, at A7.
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when Army Reserve Member Adele Connell was called to active duty in
2005, she was running her own consulting firm.35  Two years earlier,
Connell had embarked on what became a stable business operation in
Charleston, South Carolina, but when her orders came in she was required
to abandon her business and report to Fort Douglass. 36 Connell does not
regret her twenty-two year membership in the Reserves, but she reports she
will "have to re-establish [her client relationships] from ground zero" once
she is demobilized. 37 Connell reports feeling stressed and challenged by the

38thought of having to step away from her business. When she returns
home, she believes she will have to find another way to support her family
while she attempts to build the business back up again.39

Service member attorneys with private practices are in a similar
position. For example, Walter G. Gates is a litigator with a solo practice in
Minnesota. 40 Because he had no partners to "pick up the slack," he knew
that his 2005 order to an eleven-month deployment meant coming home to
a dead practice and "essentially starting from scratch. 4 1 Gates reports that
his real loss hit when he came home and had neither an army income nor a
civilian income.42

Small businesses-whether they are run by a service member-
employer or the service member himself-are eligible for Small Business
Administration loans of up to $2 million to help them deal with expenses
that the business cannot meet due to an essential employee's absence.43 But
the purpose of the loan program is merely to help small businesses keep up

44
with the costs of operation while the service member is away. As one
commentator has noted, this is "a small bandage for what can be a gaping

35. Elizabeth H. Manning, Balancing ACT, THE OFFICER, Oct. 1, 2007, at 36.

36. Id.

37. Id.

38. Id.

39. Id. It appears Connell's situation is not unique. While some businesses left by service
members fail due to financial difficulties relating to deployment, the loss of customers in service-
based businesses is also a significant contributing factor. See Sandra Block, Reservists Pay Steep
Price for Service, USA TODAY, June 9, 2003, available at http://www.usatoday.com/money
/world/iraq/2003-06-08-reserve-cover x.htm.

40. Dan Heilman, Some Lawyers Deployed in Iraq have Difficult Homecomings, MINN. LAW.,
Mar. 12, 2007.

41. Id.

42. Id.

43. Information about Military Reservists Loans can be found at Small Business
Administration, http://www.sba.gov/services/disasterassistance/militaryreservistsloans/index.html
(last visited Apr. 22, 2008).

44. Id.
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wound., 45 The loan program does little to help professionals who maintain
46a client-based businesses in the event of long-term deployment. And,

even if the business survives, it must take on debt to do so. Indeed, the
value of the loan program is illustrated by its limited use. In its six-year
existence, only 305 small-businesses have secured SBA Military Reservist
Loans.4 7

Since 2001, federal legislators have also put forth a number of bills
that aim to provide economic relief to service members independent of the
USERRA. But these legislative efforts have generally failed to become

49law. Put simply, many service members who leave small businesses or
self-employment currently receive very little practical employment
protection. This lack of protection undermines the USERRA's goal of
encouraging part-time military service, and may dissuade otherwise willing
individuals from serving as part-time service members.

III. THE USERRA DOES NOT PROTECT MEMBERS OF THE
NATIONAL GUARD CALLED TO STATE DUTY UNDER THE

AUTHORITY OF THE GOVERNER

A second way in which the USERRA's employment protection is
limited is in its application to members of the National Guard called to
"state duty." In a time of war or national emergency, all reserve
components of the armed forces may be called to duty by the President
under Title 10.50 However, unlike members of the various branches of the
Reserves, the Army and Air National Guards have additional state
obligations which require them to respond to a call from individual state5'
governors. Guardsmen serving under the authority of the governor are

45. Forte, supra note 28, at 339.
46. Id. See also Riva Richmond, Reserve Duty in Iraq Hurts Some Small Businesses, WALL

ST. J., June 22, 2004, available at http://sbc.senate.gov/press/recordarticle.cfm?id=222987&.
47. Kelly Faircloth, Reservist Loans More Flexible, INC., Oct. 29, 2008,

http://www.inc.com/news/articles/2008/l 0/reservist-business-loans.html.

48. See Forte, supra note 28, at 339-40 (citing The Hope at Home Act, 151 CONG. REC. E261
(daily ed. Feb. 16, 2005)); see also Patriotic Employers of Guard and Reservists Act of 2004, H.R.
4655, 108th Cong. (2004) (reintroduced as Guard and Reserve Financial Stability Act of 2005,
H.R. 2296, 109th Cong. (2005)); The Reservists Pay Security Act of 2005, S. 417, 109th Cong.
(2005); S. 981, 109th Cong. (2005), as part of the Department of Defense Authorization Act of
2006, 151 CONG. REC. S10702 (daily ed. Sept. 29, 2005) (originally introduced in 2001 by S.
1818, 107th Cong. (2001)); The Reservists and Guardsman Pay Protection Act of 2002, S. 3008,
107th Cong. (2002).

49. Forte, supra note 28, at 339-40.

50. 10 U.S.C. § 12301 (2008).
51. 32 U.S.C. 328(a) (2008). See, e.g., FLA. STAT. § 250.06 (2006). For statutory definitions

detailing the differences between the Army and Air Force Reserves and the Army and Air
National Guard see 10 U.S.C. §§ 10104, 10105, 10107, 10110 (2008); 32 U.S.C. § 102 (2008).
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generally not protected by the USERRA.

To be eligible for employment protection under the Act, a service
member's absence must be related to service in the "uniformed services., 52

According to the USERRA:

The term "uniformed services" means the Armed Forces, the Army
National Guard and the Air National Guard when engaged in active

duty for training, inactive duty training, or full-time National Guard
duty, the commissioned corps of the Public Health Service, and any
other category of persons designated by the President in time of war or
national emergency.53

And, perhaps because of confusion relating to the exact function of the
National Guard, it is easy to assume that any deployment of a member of
the National Guard would qualify as "full-time National Guard duty."
However, Title 10 clarifies:

The term "full-time National Guard duty" means training or other
duty, other than inactive duty, performed by a member of the Army
National Guard of the United States or the Air National Guard of the

United States ... under section 316, 502, 503, 504, or 505 of title 32
for which the member is entitled to pay from the United States or for
which the member has waived pay from the United States., 54

Section 502(f) of Title 32 is a rather awkwardly placed 55 provision
which has allowed members of the National Guard to enter "full-time

56
National Guard duty" under a kind of joint federal and state supervision.57
The use of that section has increased significantly since September 11.57

52. See 38 U.S.C. § 4312(a) (2008) (service members are entitled to reemployment when they

are absent "by reason of service in the uniformed services").

53. See 38 U.S.C. § 4303(16) (2008).

54. 10 U.S.C. § 101(d)(5) (2008).

55. 32 U.S.C. § 502(f) (2008). Section 502 deals primarily with federally required training.

Id. The other sections' references to the title 10 definition of "full-time National Guard duty"

involve relatively obscure responsibilities. See, e.g., 32 U.S.C. § 504 (2008) (regulating the
assignment of Guardsmen to rifle competitions).

56. 32 U.S.C. § 502(o (2008).

57. Prior to September 11, members of the National Guard who were sent on federal missions

were almost always called to active duty under Title 10. National Guard Employment Protection

Act: Hearing on H.R. 3798 Before the H. Comm. on Veterans Affairs, 110th Cong. (2007)

(statement of Rep. Robin Hayes). But, as Representative Robin Hayes recently noted in his

testimony before the House Committee on Veteran's Affairs, "it has become clear that unified

state-federal cooperative employment of the National Guard provides a uniquely powerful tool to

address domestic security needs." As the tempo of National Guard operations have increased,
"we are seeing more and more operations in which the Federal government provides the funds and

the State governors provide the authority and control to execute operations to secure the
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However, state obligations which come exclusively from the authority of
the governor are still frequently issued and do not qualify as "full-time
National Guard duty" for the purposes of the USERRA. While some
states provide guardsmen with employment protection for calls from the
governor independent of the USERRA, the protection is not uniform and
guardsman may fall through the cracks.59

A story taken from a question and answer board hosted by the Reserve
60 61Officers Association illustrates this hole in USERRA's protection.

According to the board, a guardsman from Oregon left a civilian job at a
convenience store when he was called up by the Governor of Washington to

62help fight a forest fire in that state. When he was released from that duty,
63

the convenience store owner refused to reinstate his civilian job. Because
the call to fight the fire came from a state, it did not meet Title 10's
definition of "full-time National Guard duty," and the guardsman had no
recourse under the USERRA.6 4  Moreover, because Oregon law only
protects "a member of the National Guard of this [Oregon] State," the
owner was not prohibited from terminating the guardsman under state law
either.65

It could be argued that employment protection for state deployments
does not merit the same level of protection afforded to a call from the
president because, in most instances, these deployments are unrelated to
national defense. However, it is beyond dispute that our military force now

homeland." The result is that a significant number of Guardsmen are being called to serve

domestically in a defensive role under Title 32. Id. Notably, Representative Hayes' comments
were made during his introduction of the National Guard Employment Protection Act of 2007.
H.R. 3798, 110th Cong. (2007). This Act attempts to close what appears to be a loophole which
slightly diminishes the USERRA's protection of members of National Guard members even when
they are serving under Title 32. Id.

58. See ESGR Eligibility for Reemployment General Eligibility Requirements for
Reemployment, http://esgr.org/userrafaq.asp?p=c#1002.56 (last visited Feb. 13, 2009) (answering
the question of whether service in the National Guard triggers the employment protections of the
USERRA by explaining that duty performed under Title 10 and Title 32 qualifies, but that service
under state authority does not).

59. Id.

60. Founded in 1922, and chartered by Congress in 1950, the Reserve Officer's Association's
mission is to ". .. support and promote the development and execution of a military policy for the
United States that will provide adequate National Security." See ROA, About Us,
http://www.roa.org/site/PageServerpagename=about-roa (last visited Feb. 13, 2009).

61. See Captain Samuel F. Wright, USERRA and SCRRA Coverage for National Guard
Members, ROA, June 2002, http://www.roa.org/site/PageServer?pagename=lawreview_45.

62. Id.

63. Id.

64. Id.

65. Id.
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66relies heavily on the National Guard. Accordingly, the state and federal
responsibilities of a Guardsman are intertwined. If potential members of
the National Guard face the possibility of being forced to leave civilian jobs
without statutory employment protections-regardless of whether the
source of that threat is directly related to national defense-the USERRA's
goal of encouraging part-time military service is frustrated.

IV. THE USERRA DOES NOT PROTECT STUDENT SERVICE
MEMBERS

The USERRA also fails to extend protection to student reservists who
are forced to leave educational institutions to discharge military
obligations. The Act provides reemployment rights to service members
who are absent "from a position of employment" as a result of uniformed
service. 68 But, approximately thirty percent of part-time service members
leave post-secondary education-not full-time employment-when they

69
report for duty. Unlike their employed counterparts, these students must
leave for active duty without knowing whether the career path they have
embarked upon will be waiting for them when they return. They are not
protected from the loss of tuition or school credit when they are called to
duty in the middle of an academic term,70 and deployment may even lead to
the service-member student being dropped from a college enrollment list.71

In 2003, Congress enacted the Higher Education Relief Opportunities
for Students Act ("HEROS") to assist student service members with the
transition into and out of active duty.72 However, the HEROS Act focuses

66. See Wedlund, supra note 15, at 800-02; see also Patrick Todd Mullins, The Militia
Clauses, the National Guard, and Federalism: A Constitutional Tug of War, 57 GEO. WASH. L.
REV. 328, 339 (1988) (generally discussing the evolution of the National Guard into the United
States defense strategy, and noting that, even before the "War on Terror," state National Guard
had "steadily become a major building block of Pentagon strategies").

67. See Andy P. Fernandez, The Need for Expansion of Military Reservists Rights in
Furtherance of the Total Force Policy: A Comparison of the USERRA and the ADA, 14 ST.
THOMAS L. REV. 859, 863 (2002); see also Marcel Quinn, Uniformed Services Employment and
Reemployment Rights Act (USERRA) -- Broad in Protections, Inadequate in Scope, 8 U. PA. J.
LAB. & EMP. L. 237 (2005).

68. 38 U.S.C. § 4312(a) (2008).
69. See Fernandez, supra note 67, at 863 (citing Deborah R. Lee, Assistant Sec'y of Def. for

Reserve Affairs, Employers' Support Vital to Reserve Contingency Operations, Remarks Before
the National Committee for Employer Support of the Guard and Reserves (July 26, 1996)
(transcript available at http://www.defenselink.miUspeeches/1996/s 19960726-lee.html)).

70. BETH ASCH & DAVID LOUGHRAN, RESERVE RECRUITING AND THE COLLEGE MARKET: IS

A NEW EDUCATIONAL BENEFIT NEEDED? 57 (2005).

71. Id.

72. The Higher Education Relief Opportunities for Students Act of 2003, Pub. L. No. 108-76,
117 Stat. 906 (codified in scattered sections of 20 U.S.C.).



Loyola Law Review

primarily on the short-term financial burdens associated with student
deployment. 73 The Act encourages post-secondary education institutions to
"minimize deferral of enrollment or reapplication requirements," and to
"provide the greatest flexibility possible with administrative deadlines
related to those applications. 74  But, these protections are not nearly as
well-defined as the employment protections in the USERRA, and, most
importantly, they are not mandatory.75 State laws are similarly lacking in
their treatment of non-financial transitional issues facing students forced to
leave school to report for active military duty. 76

The Servicemembers Opportunity Colleges ("SOC"), a consortium of
national higher education associations and participating member
institutions, has been working for almost forty years to help service77

members get college degrees. And, as our defense strategy has started to
rely more heavily on a part-time military force, the SOC has evolved to
help post-secondary educational institutions to respond to the unique needs

78
of student service members who are called to active duty. However, the
SOC has no legal authority. Accordingly, like the protections found in the
HEROS Act, and in state legislation addressing the issue, the protections
ultimately available to student service members through the SOC are
limited when compared to the protections provided to employed service
members by way of the USERRA.

In sum, although part-time student service members are generally in a
more flexible position when they are called to active duty, such a call
nevertheless threatens to interfere with the employment or career plans they
have started to develop. Currently, neither the USERRA nor any other law
fully addresses the unique situation of the student service member. Like the
other limitations discussed above, this lack of attention works against the
USERRA's goal of encouraging part-time service in the military by
eliminating disruptions to civilian employment.79

73. The Higher Education Relief Opportunities for Students Act of 2003, Pub. L. No. 108-76,
117 Stat. 906 (codified in scattered sections of 20 U.S.C.).

74. Id. § 3(a)(2) (codified at 20 U.S.C. § 1098cc (2008)).

75. Id.

76. Quinn, supra note 67, at 247-48 (citing ALA. CODE § 31-12-3 (1998); ARK. CODE ANN. §
6-61-112 (2003); FLA. STAT. § 1004.07 (2004); IOWA CODE § 261.5 (2003); LA. REV. STAT.
ANN. § 29:420 (2004); MINN. STAT. § 192.502 (2003); N.J. STAT. ANN. § 18A:62-4.2 (West
1999); S.C. CODE ANN. § 59-101-395 (2004); TEX. EDUC. CODE ANN. § 54.006 (Vernon 1996);
W. VA. CODE § 15-1F-l(a) (2004); WIS. STAT. §§ 36.11, 39.48 (2002)).

77. Fernandez, supra note 67, at 865 (citing SERVICEMEMBERS OPPORTUNITY COLLS.,
SERVICING THE VOLUNTARY EDUCATION NEEDS OF THE MILITARY SERVICES 4 (2007-2009),

available at http://www.soc.aascu.org/pubfiles/dpmisc/SOCBrochure0709.pdf).

78. Id.
79. This is particularly true considering the nature of modem warfare and the armed forces
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V. THE USERRA DOES NOT PROTECT THE FAMILY OF
SERVICE MEMBERS

The limitations of the USERRA's employment protections are also
felt very significantly by the family members that deployed service
members leave behind. As explained above, the USERRA provides

extensive employment rights to service members whose civilian jobs are
disrupted by a call to active duty, but the life of a family member of a
deployed soldier or airman also faces a difficult transition when the call to
active duty arrives. 81

The family disruptions relating to part-time military service are
presented in a variety of ways. First, and most suddenly, the family
members left behind must take on new familial responsibilities that were

previously handled by the departed service member. Managing finances,
caring for children, and even performing household chores can be
incredibly challenging to the uninitiated family member-particularly when
combined with the grief relating to the service member's absence.8 3

A service member's deployment can also place an economic burden
on the family. Once mobilized, service members receive active duty pay,84

which almost always translates into less money when compared to the
85

income they received through civilian employment. For example, a
Private First Class with 10 years of experience receives $20,304 a year for
active duty pay.86 And this relatively meager paycheck, which places such

increasing need for "white collar soldiers." See Merritt, supra note 14, at 74.

80. 38 U.S.C. § 4312 (2008).

81. See, e.g., Woman Sees Husband Off to War, Gets Fired, WASH. POST, Oct. 26, 2005.

82. See Julia Whealin & Ilona Pivar, Nat'l Ctr. for PTSD, Coping When a Family Member
Has Been Called to War, U.S. DEP'T OF VETERANS AFFAIRS, available at
http://www.ncptsd.va.gov/ncmain/ncdocs/fact-shts/familycoping.html (last visited Feb. 13, 2009).
See also Military Family Leave Act: Hearing on S. 798, 105th Cong. (2005) (statement of Senator
Russell D. Feingold) (transcript available at http://Feingold.senate.gov/statements/
05/04/2005510A25.html (last visited Feb. 13, 2009)) (family members must "face the day-to-day
demands of family life with one less set of hands around the home").

83. Whealin & Pivar, supra note 82.

84. Active duty pay varies according to the pay grade and number of years of service. OFFICE
OF THE SEC'Y OF DEF., MONTHLY BASIC PAY TABLE (2006), available at

http://www.defenselink.mil/militarypay/pay/bp/paytables/FY2006_4Drill.html. See also Julie N.
Lynem, Wages of War Entry-level Salaries of Troops Barely Higher than a Theatre Usher's, SAN
FRANCISCO CHRON., Mar. 29, 2003, at 2; Block, supra note 39.

85. Block, supra note 39; Stephen Greenhouse, After the War: The Reservists; Balancing
Their Duty to Family and Nation, N.Y. TIMES, June 22, 2003, at 114.

86. MONTHLY BASIC PAY TABLE, supra note 84. For reference, in 2006, a groundskeeper
made $23,010 a year; a telemarketer made $24,190 a year; an elementary school janitor made

$37,460 a year; and a library assistant made $22,940 a year. U.S. DEP'T OF LABOR, BUREAU OF
LABOR STATISTICS, MAY 2006 NATIONAL OCCUPATIONAL EMPLOYMENT AND WAGE
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a service member below the poverty line if it is the only source of income, 87
may not even arrive on time.V8

Finally, military families deal with unique emotional and mental
stresses when a family member is deployed. "Fluctuating emotions such as
pride, anger, fear, and bitterness" are commonly associated with
deployment. 89 These emotions are only aggravated by the indefinite length
of service faced by deployed members in recent years. 9° The USERRA
does not consider these less direct burdens on family members.

For example, in 2005, Suzette Bowler took an unpaid leave of absence
from her part-time receptionist job to see her husband off to war.91 Feeling
emotionally drained, Bowler decided not to go to work the day after her

92husband's deployment. Because she had only planned to take one day
off-the day of the actual deployment-she was fired for failing to report to
work. 93 Although terminating a woman in Suzette Bowler's position seems
morally wrong, the employer was entitled to terminate her and to thus
compound the burdens associated with her husband's deployment.

Indeed, Suzette Bowler's story demonstrates that even the broad
protections provided to the service members themselves do not eliminate
"the disruption to civilian employment caused by uniformed service." 94

Indeed, the thought of a loved one struggling with the burden of
deployment is at least as troubling as the thought of losing a job while on
active duty. These considerations can persuade an otherwise willing
volunteer to avoid participating in the part-time military force.95

STATISTICS (2006), available at http://www.bls.gov/oes/current/oesnat.htm.
87. In 2005, the poverty level for a family with three children (equaling five people in the

family) was $22,610, over $2,000 above the Private First Class's salary. Annual Update of the
HHS Poverty Guidelines, 70 Fed. Reg. 8373-02 (Dep't of Health & Human Servs. Feb. 18, 2005).

88. Ninety-five percent of those reservists audited, as part of a study done by the GAO, have
experienced at least one problem with their pay. U.S. GOV'T ACCOUNTABILITY OFFICE,
MILITARY PAY: ARMY RESERVE SOLDIERS MOBILIZED TO ACTIVE DUTY EXPERIENCED
SIGNIFICANT PAY PROBLEMS, GAO-04-990T 4 (2004), available at http://www.gao.gov/
htext/d04990t.html. Service members and their families can be involved in addressing pay
problems for a year or longer. Id. at 4.

89. See Whealin & Pivar, supra note 82.
90. Aggravating the psychological strain on family members even further is the indefinite

length of service required of uniformed service members. See Jim Kendall, Deployment Stress,
http://www.vanderbilt.edu/HRS/wellness/WLC-EAP/wlcdepstress.pdf.

91. See, e.g., Woman Sees Husband Off to War, Gets Fired, WASH. POST, Oct. 26, 2005.

92. Id.

93. Id.

94. See 38 U.S.C. §§ 431 l(a)(3), 4301 (2008).
95. See, e.g., Dave Montgomery & Kevin G. Hall, Leaned on as Never Before, Reservists

Weigh Re-Enlistment, MCCLATCHY TRIB., Dec. 10, 2006, available at
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In 2003, and again in 2005, Senator Russ Feingold recognized the
plight of the service member's family by introducing the Military Families
Leave Act ("MFLA"). 96 The MFLA sought to amend the Family and
Medical Leave Act ("FMLA) 97  by extending employment leave
entitlement under the FMLA to military family members of a uniformed
service member called to active duty.99

Expanding the definition of "covered employee" in the well-
established °0 FMLA seemed like a good way to support the goal of
encouraging military service. Indeed, the Senate initially adopted the
Feingold Amendment by unanimous consent. 01  It was only after the
United States Chamber of Commerce and Professional Human Resources
Organizations expressed opposition to the idea that the amendment was
removed from the larger appropriations bill to which it was attached. 102

Organizations opposed to the Feingold Amendment did not take issue

http://www.mcclatchydc.com/staff/dave-montgomery/story/15375.html (discussing situations in
which service members have decided against reenlistment due in part to the burden service places
on their families).

96. The Military Families Leave Act, S. 683, 108th Cong. (2003); The Military Families
Leave Act, S. 798, 109th Cong. (2005). Now known as the Feingold Amendment, the bill reads:

To amend the Family and Medical Leave Act of 1993 to provide entitlement to leave to
eligible employees whose spouse, son, daughter, or parent is a member of the Armed Forces
serving on active duty in support of a contingency operation or notified of an impending call
or order to active duty in support of a contingency operation.

Id.

97. The Family and Medical Leave Act of 1993, Pub. L. No. 103-3, 107 Stat. 6 (codified at 29
U.S.C. 2601-2654); see 29 C.F.R. § 825.101(a) (1993). In 1993, President Bill Clinton enacted the
FMLA by signing this Act as his first piece of legislation while in office. See Shelly B. Kroll, An
Employee's Perspective on the Family and Medical Leave Act, 38-OCT B. B.J. 4, 4 (1994).

98. Eligible family members include a spouse, son, daughter, or parent of the employee. See
29 C.F.R. § 825.113(a)-(c) (1993).

99. The Military Families Leave Act, S. 683, 108th Cong. (2003); The Military Families
Leave Act, S. 798, 109th Cong. (2006).

100. Two-thirds of the U.S. labor force works for employers covered by the FMLA. See Lisa
Bornstein, Inclusions and Exclusions in Work-Family Policy: The Public Values and Moral Code
Embedded in the Family and Medical Leave Act, 10 COLUM. J. GENDER & L. 77, 85 (2000).

101. The Military Families Leave Act, S. 798, 109th Cong. (2005).
102. In 2003, the Chamber of Commerce wrote the following letter to the United States:

The Chamber appreciates the intent of the amendment, to provide protection for family
members of those called to serve in military contingency operations ... As you may know,
implementation of the FMLA has proven difficult in a number of important respects, as
highlighted in numerous Congressional hearings, and has caused excessive litigation,
including 68 court decisions questioning the validity of the FMLA implementing regulations.
The Chamber is concerned that adopting the Feingold amendment without fully vetting its
provisions could lead to further difficulties for employees and employers as they try to
comply with the FMLA.

Letter from Bruce Josten, Executive Vice President, Government Affairs to U.S. Chamber of
Commerce (Oct. 16, 2003), available at http://www.uschamber.com/issues/letters/2003/031016
emergencysuppl.htm.
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with protecting the family members of activated service members. Rather,
they were concerned with loopholes and definition gaps in the Department
of Labor's interpretation of the FMLA itself. 1

0
3  They believed the

amendment would increase the already rampant abuse of the FMLA's leave
provisions 10 4 and persuasively argued that neither the FMLA nor the
Feingold Amendment clearly set out the time qualifications required for
leave. 1

05

For a time, it appeared that efforts to address the burdens faced by
military families by way of an amendment to the FMLA could not succeed.
Then, on January 16, 2006, amendments similar to those proposed by
Senator Feingold were introduced as part of the National Defense
Authorization Act for Fiscal Year 2008 ("NDAA"). 10 6 Like the Feingold
Amendments, the relevant provisions in the NDAA added "family members
of deployed service members" as a category of protected employees entitled107

to up to twelve weeks of leave under the FMLA. Specifically, under theproposed amendment, a person would have been entitled to leave

[b]ecause of any qualifying exigency (as the Secretary shall, by• 108

regulation, determine)[ ] arising out of the fact that the spouse, or a
son, daughter, or parent of the employee is on active duty (or has been
notified of an impending call or order to active duty) in the Armed

103. For instance, according to the definitions promulgated by the Department of Labor, the
term "parent" does not exclusively refer to a biological or even a legal relationship and could
possibly be applied to anyone who stood in loco parentis to an employee when the employee was
a young son or daughter. 29 C.F.R. § 825.113(b) (2008). Likewise, uncles, grandparents, and
family friends may be considered in loco parentis of an employee if they can prove that the
relationship they had was "parent like." Id.; see also Jane Howard-Martin, When Illness Strikes
FMLA Lets Workers Take Time Off, USA TODAY, Dec. 19, 2002, available at http://www.
usatoday.com/money/j obcenter/workplace/employmentlaw/2002-12-1 9-fmla-illnessx.htm. A
recent study conducted by the Society of Human Resource Management ("SHRM") found that 60
percent of HR professionals had problems conforming to the rules and regulations found within
the FMLA and that 63 percent of respondents were frequently uncertain about how to coordinate
employee leave under the FMLA. Bill Leonard, FMLA headaches-Family and Medical Leave
Act, HR MAG., July 1999, available at http://findarticles.com/p/articles/mim3495/is

7 44/ai_55307138.

104. Bill Leonard, Bid to Expand FMLA is Beaten Back to Senate, SOC'Y FOR HUMAN RES.
MGMT., June 24, 2004, available at http://www.shrm.org/hrnewspublished/archives/CMS_

008812.asp.
105. Id.; see also Rucker v. Lee Holding Co., 419 F. Supp. 2d I (D. Me. 2006) (demonstrating

the inconsistent interpretation of FMLA).
106. H.R. 4986, 1 10th Cong. (2008).

107. Id. § 585(a)(2)(A).
108. Examples of a qualifying exigency could include "overseas assignments, recalls to active

duty and troop mobilizations." Bill Leonard, Military Family Leave Becomes Law... soon?, HR
MAG., Feb. 2008, available at http://findarticles.com/p/articles/mihb3142/is_200802/ai_
n25286816?tag=rel.res 1.

[Vol. 55



2009] Uniformed Services Employment and Reemployment Act 39

Forces in support of a contingency operation. 109

The Act also allowed an employee who is the spouse, son, daughter,
parent, or next of kin of a "covered service member"-defined as a member
of the Armed Forces, including a member of the National Guard or
Reserves, who is undergoing medical treatment, recuperation, or therapy; is
otherwise in outpatient status; or is otherwise on the temporary disability
retired list, for a serious injury or illness' 10-a total of 26 workweeks of
leave during a 12-month period to care for the service member. 111 The most
notable difference between the Feingold Amendment and NDAA's
proposed amendments to the FMLA came in the form of additions to the
FMLA's definitions.'12

Despite their similarities to the recently rejected Feingold
Amendment, the provisions of the NDAA seeking to amend the FMLA
received bipartisan support and passed quickly through both the House and
the Senate.' 13 On January 28, 2008, President Bush signed the National
Defense Authorization Act of 2008-including its provisions amending the
FMLA-into law.' 4 The law became effective on that date.' 15

The changes to the Act will almost certainly help relieve some of the
difficulties service members face when they attempt to transition in and out
of active military duty. However, problems with clarity are still present
within the FMLA and may make it difficult for service members to takeS 116

advantage of the protections. Moreover, the protections of the FMLA are
not as broadly applicable as those found under the USERRA. 117  It is

109. H.R. 4986, 110th Cong. § 585(a)(2)(A) (2008).

110. Id. § 585 (a)(1).

111. Id. § 585 (a)(3).

112. Id. § 585 (a)(1).
113. See Open Congress, The National Defense Authorization Act for Fiscal Year 2008,

http://www.opencongress.org/bill/ 10-h4986/show (last visited Feb. 13, 2009) (documenting the
progression of the Bill); see also Benjamin Litman, New FMLA Provisions for Families of Service
Members, MONDAQ, Feb. 20, 2008, available at http://www.mondaq.com/article.asp?
articleid=56892.

114. The National Defense Authorization Act for Fiscal Year 2008, H.R. 4986, 110th Cong.
(2008) (codified at 29 U.S.C. §§ 2611-2612 (2008)).

115. Litman, supra note 113; Leonard, supra note 103.
116. See also Leonard, supra note 103 ("employers shouldn't panic about federal regulators

enforcing new rules any time soon, sources say. The chief congressional sponsors of the FMLA
expansion have stated that they were aware employers would need time to get ready for and
comply with the new leave requirements").

117. For example, to qualify for protection under the FMLA, an individual must work for a
"covered employer." 29 C.F.R. § 825.100(a) (1993). Covered employers employ fifty people for
at least twenty workweeks in a calendar year. 29 C.F.R. § 825.104(a) (1993). It is estimated that
only about two-thirds of the U.S. labor force works for employers covered by the FMLA. See
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encouraging to see the Legislature put forth a persistent effort to assist the
military family members, but because the USERRA does not provide for
anyone other than the service member, the circumstances of family
members should be continually evaluated in conjunction with the goal of
encouraging part-time military service.

VI. THE USERRA MAY NOT PROTECT AGAINST A HOSTILE
WORK ENVIRONMENT RELATING TO MILITARY SERVICE

A final way in which the USERRA may be limited in its ability to
encourage part-time military service involves the Act's ability to protect
service members from a hostile work environment that may result from
their service. As explained above, the USERRA prohibits discriminatory
actions 118 by an employer against the reservist employee,119 and providesS 120

reemployment rights upon return from military duty. Specifically, the
Act directs that persons serving in the uniformed services "shall not be
denied initial employment, re-employment, retention in employment,
promotion, or any benefit of employment by an employer" on the basis of.... 121

membership in the uniformed services. While these provisions seem to
prevent an employer from directly refusing to hire or rehire a service
member based on his or her military obligations, it is unclear whether this
protection extends to indirect discrimination effected by a disgruntled
employer who is forced to deal with frequent and extended employee
absences.

The hostile workplace cause of action is well-established under Title
VII. 122 Indeed, since the Fifth Circuit's 1971 decision in Rogers v. Equal
Employment Opportunity Commission ("E.E.O.C."), courts have
acknowledged that intimidation, ridicule, and abuse can have a
discriminatory effect equal to an outright refusal to employ. 123  In the

Bornstein, supra note 100, at 85 (quoting A WORKABLE BALANCE: REPORT TO CONGRESS ON
FAMILY AND MEDICAL LEAVE POLICIES 99 (1996)).

118. In order to prove discrimination under USERRA, a plaintiff must show that military status
was a motivating factor in the employer's negative action. Once a plaintiff has shown a prima
facie case of discrimination, the employer may assert an affirmative defense if it can "prove that
the action would have been taken in the absence of such membership." 38 U.S.C. § 431 l(c)(1)
(2008).

119. 38 U.S.C. § 4311 (2008).

120. Id. § 4312.

121. Id. § 4311(a).
122. 42 U.S.C. § 2000e-2(a) (2006); Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986). The

hostile environment claims has also been recognized under Title IX, the ADA, and the ADEA.
123. Rogers v. E.E.O.C., 454 F.2d 234, 239 (5th Cir. 1971). "An employer's patient

discrimination may constitute a subtle scheme designed to create a working environment imbued
with discrimination and directed ultimately at minority group employees." Id. at 239.

[Vol. 55



2009] Uniformed Services Employment and Reemployment Act 41

context of sexual harassment, the United States Supreme Court has
explained that "when the workplace is permeated with discriminatory
intimidation, ridicule, and insult, that is sufficiently severe or pervasive to
alter the conditions of the victim's employment and create an abusive
working environment, Title VII is violated." 1 24 Yet courts have failed to
uniformly extend the hostile work environment cause of action to claims
arising under the USERRA. 121

For example, in Church v. City of Reno, the Ninth Circuit Court of
Appeals was unwilling to recognize a hostile work environment cause of
action in the USERRA context. In that case, the city of Reno voluntarily
signed a consent decree which provided the city would not violate the
provisions of the USERRA and would not "restrict or withhold accrual of
benefits" as a result of employee participation in part-time military
service. 127  In 1999, employee Church alleged that co-workers directed
negative comments relating to his military service toward him.' 28 Church
filed a motion to show cause why those employees should not be held
contempt for violating the agreement and subjecting him to a hostile workS129 •.130

environment. The motion was denied and Church appealed.

In upholding the order denying Church's motion, the appellate court
rejected an earlier opinion issued by a reviewing panel of the Merit Systems
Production Board. The court noted that interpreting the term
"discrimination" to include a hostile work environment had caused "more

132than thirty years of litigation" in the context of Title VII actions. The
court was unwilling to punish the city for interpreting such a "notoriously
ambiguous" term to protect Church from a hostile work environment. 33

More recently, a Tennessee District Court in Vickers v. City of
Memphis, addressed the question of whether USERRA provided for a

124. Meritor Savings Bank v. Vinson, 477 U.S. 57, 57 (1986).
125. For an in depth discussion of the hostile work environment cause of action under the

USERRA, see Konrad S. Lee, "When Johnny Comes Marching Home Again," Will He Be
Welcome at Work?, 35 PEPP. L. REv. 247, 264-69 (2008).

126. Church v. City of Reno, 168 F.3d 498, 498 (9th Cir. 1999).

127. Id.

128. Id.

129. Id.

130. Id.
131. Id. (citing Petersen v. Dep't of the Interior, 71 M.S.P.R. 227 (1996)). In 1998, Congress

amended the USERRA to include a provision granting all federal employees the right to have
USERRA claims heard by the Merit Systems Protection Board. See The Veterans Program
Enhancement Act of 1998, 38 U.S.C. § 432(c)(1) (2008).

132. Church v. City of Reno, 168 F.3d 498, 498 (9th Cir. 1999).

133. Id.
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hostile work environment. 134 Vickers involved a paramedic employed by
the city fire department who temporarily left his job to serve in Iraq with
the Tennessee Air National Guard. 13  According to his complaint, Vickers
was subjected to harassment and a hostile work environment upon his
return from service in Iraq. 13 6 Specifically, Vickers alleged he was called
"derogatory ethnic names because of his military service." 37 The defense
moved to dismiss Vicker's claim and argued that the USERRA did not
provide a cause of action for claims of harassment and hostile work
environment. 3

8

The district court expressly found that "harassment on account of prior
service in the uniformed services, which is sufficiently pervasive to alter the
conditions of employment and create an abusive working environment,"
was a violation of the USERRA. 139  However, relying on Monroe v.
Standard Oil Co.140-a case interpreting veteran's employment rights
legislation predating the USERRA-the court found that protection of
"benefits of employment" mentioned in the USERRA protected reserves
from "only those employment benefits that a reservist can establish exist at
his place of employment."' 141 While it denied the motion to dismiss, the
court explained that Vickers would need to show (1) that the conditions of
employment created an abusive working environment; and (2) that he was
entitled to "such a benefit of employment [freedom from abuse related to
military service] by virtue of an employer policy.' 142

Finally, in January 2006, in Maher v. City of Chicago, the United
States District Court for the Northern District of Illinois seemed to
recognize a very expansive hostile work environment claim under the
USERRA.143  That case involved Jerome Maher-an employee of the
Aviation Department of the City of Chicago who brought an action under
the USERRA claiming he had been the victim of harassment as a result of
his service in the Gulf War. 144 To support the action, Maher claimed that

134. Vickers v. City of Memphis, 368 F. Supp. 2d 842, 842 (W.D. Tenn. 2005).
135. Id. at 842-43.
136. Id. at 843.
137. Id. He alleged being repeatedly referred to as "Habib." Id.
138. Id.
139. Vickers v. City of Memphis, 368 F. Supp. 2d 842, 845 (W.D. Tenn. 2005).
140. Monroe v. Standard Oil Co., 613 F.2d 641, 645 (6th Cir. 1980).
141. Vickers, 368 F. Supp. 2d at 844-45. For example, an employee might prove that being free

from harassment is a "benefit of employment" by pointing to an employee handbook which
expressly directs that harassment is not permitted.

142. Id. at 845.

143. Maher v. City of Chicago, 406 F. Supp. 2d 1006 (N.D. Ill. 2006).

144. Id. at 1023.

[Vol. 55



2009] Uniformed Services Employment and Reemployment Act 43

one of his supervisors had encouraged him to resign from the Navy, berated
him, and threatened to fire him on a daily basis over several years; that a
second supervisor had harassed him about his military commitment,
intentionally interrupted a naval security clearance Maher was undergoing
in his office, and jammed his office with files to the point where he could
not open the door; 14 6 and that a third supervisor disparaged him and called
him continually while he was attending a leadership course for the Naval
Reserves.

1 4 7

The city brought a motion to dismiss, but the motion was denied. 14 8 In
denying the motion, the court pointed to Peterson v. Department of
Interior-the Merit Systems Production Board opinion rejected by the court
in Church-to hold that "[h]arassment on account of prior military service
can be a violation of USERRA." '14 9 Quoting Miller, the court explained that
to be actionable, a claim for harassment under the USERRA "must be
supported by evidence that the employer's conduct was sufficiently severe
or pervasive to alter the conditions of employment and create an abusive
work environment."1 5 0  However, unlike the Miller court, the court in
Maher did not suggest that Maher needed to establish the existence of a
policy that expressly prohibited a hostile work environment. The court
even went as far as to hold that, even though Maher's claims of harassment
were weak, it did not mean that "the conduct about which he complain[ed
was] not part of the ongoing alleged pattern of harassment, the actionability
of which must be determined by a contextual, not an atomistic analysis."1 5

1

The cases discussed above suggest that courts may be moving toward
the recognition of a hostile work environment claim under the USERRA.. 152

However, they also demonstrate that the issue is far from settled.

Without protection from harassment or a hostile work environment, service
members may be left open to indirect discrimination, which, like limitations
relating to the USERRA's scope, has the potential to undermine the goal of
encouraging military service.

145. Maher v. City of Chicago, 406 F. Supp. 2d 1016 (N.D. 11. 2006).

146. Id. at 1017.

147. Id. at 1017-1019.

148. Id. at 1033.

149. Id. at 1023.
150. Maher v. City of Chicago, 406 F. Supp. 2d 1006, 1033 (N.D. Ill. 2006).

151. Id. (citing Diaz-Gandia v. Dapena-Thompson, 90 F.3d 609, 615 (1st Cir. 1996)).
152. See Reyes v. Hosp. San Pablo Del Este, 389 F. Supp. 2d 205 (D.P.R. 2005) (recognizing

that "the law is unsettled as to whether hostile work environment claims are cognizable under
USERRA"); see also Miller v. City of Indianapolis, No. IP-99-1735-CMS, 2001 WL 406346
(S.D. Ind. Apr. 13, 2001) (refusing to reach the issue).
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VII. CONCLUSION

The successful implementation of USERRA represents a key
component of our country's national defense. But, as currently drafted and
interpreted, USERRA alone does not fully achieve its goal of encouraging
part-time military enlistment because it does not comprehensively minimize
the disruptions part-time military service can impose on civilian
employment. There is no quick fix to the limitations of the Act. Of course,
USERRA's lack of protection for members of the National Guard called to
state duty could be eliminated with a simple amendment to the Act's
definition of "uniformed services."'153 If court interpretation of USERRA
ultimately fails to recognize a hostile work environment cause of action, an
amendment to expressly include such protection would also serve the goal
of encouraging military enlistment.154 However, the problems relating to
small business and self-employed service members, student service
members, and the family members of military personnel likely cannot be
meaningfully addressed by an Act which simply requires employers to
rehire employees who return from active duty. Rather, to achieve
USERRA's goal of encouraging military enlistment, the employment-
related obstacles that interfere with military recruitment need to be
evaluated and addressed comprehensively.

153. This could be accomplished with an amendment expressly including state National Guard
duty in 38 U.S.C. § 4303(16) (2008), or by adding an independent definition of "full-time
National Guard duty" to 38 U.S.C. § 4303 (2008).

154, This could be accomplished by amending 38 U.S.C. § 4303(2) (2008) to further define
"benefit of employment" as the right to a harassment-free work environment.
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