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Desperate times call for desperate measures.[FN1]

INTRODUCTION

One of the main purposes of having law in a civilized society is to provide some stability in that society--to
provide rules by which people live and on which they can rely in their dealings with other members of that soci-
ety. When a party enters into an agreement with another party, the two enter into that agreement with the know-
ledge and assurance that the rule of law will protect each party should one of the parties try to unlawfully breach
the agreement by not fulfilling its obligations. These two parties also expect the rule of law to provide protec-
tion should one of the parties make demands of the other beyond the terms to which the parties agreed.

*48 These expectations also extend to the parties' reliance on the notion that lawmakers will not act to
change the substance of their obligations; when parties enter into contracts, they enter into those contracts in
light of the laws existing at the time of the formation of the contract.[FN2] Thus, attorneys for contracting
parties draft the terms of contracts and review the terms in light of existing law to advise the parties what their
specific obligations are under these contracts and what the terms of these contracts obligate them to do. Parties
may even expressly incorporate existing laws into contracts and identify the jurisdiction's laws they want to gov-
ern any disputes they might have regarding contracts.

Against this backdrop and with this understanding of law, many insurers entered into insurance agreements
with insureds in Louisiana to provide property and casualty insurance. Most of these insurance agreements ex-
pressly stated a period of time from the date of the loss in which claims were to be filed with the insurer and a
period of time in which claimants had a right of action against the insurer. In compliance with Louisiana law,
most gave the insured one year from the date of the loss to file a legal action against the insurer arising from the
claim. [FN3] Title 22, section 629 of the Louisiana Revised Statutes expressly prohibits any insurance contract
delivered or issued for delivery in Louisiana from “[l]imiting right of action against the insurer to a period of
less than twelve months . . . or to a period of less than one year from the time when the cause of action accrues.”
[FN4]

In August and September 2005, the State of Louisiana and much of the Gulf Coast, from east Texas to Mis-
sissippi, were struck by two hurricanes that caused what has been termed the most devastating and costly natural
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disasters in American history.*49 [FN5] In the wake of these storms, Louisiana's government took action to pro-
tect its citizens and its judicial system. This action included an extension of legal deadlines by executive order of
the governor, the extension of deadlines by legislative act, and the upholding of these extensions by the Louisi-
ana Supreme Court. On September 6, 2005, Governor Kathleen Blanco suspended “[a]ll deadlines in legal pro-
ceedings . . . in all courts, administrative agencies, and boards.”[FN6] The suspension was then amended by two
subsequent executive orders executed by the Governor.[FN7] These executive orders applied to all deadlines
that would arise between August 29, 2005[FN8] and November 25, 2005.[FN9] These extensions were neces-
sary because “legal deadlines . . . were impossible to meet under the twin circumstances of physical devastation
of property and displacement of citizens.”[FN10] Several courthouses were devastated, making filing im-
possible in those jurisdictions; judges, court staff, lawyers, and other individuals were displaced from their of-
fices and homes; many computer systems, files, and pieces of evidence were destroyed or inaccessible because
of the damage to property and the closure of several sections of the state by police and military officials; and
many businesses were closed either because they were physically destroyed, they were in a closed area, or be-
cause business owners and workers were displaced.*50 [FN11] Life and business as usual in Louisiana had
come to a screeching halt. These executive orders were necessary to preserve the rights of Louisiana citizens and
those doing business in Louisiana or with citizens of Louisiana.[FN12]

The executive orders were “approved, ratified, and confirmed” by the Louisiana Legislature through the pas-
sage of title 9, section 5821 of the Louisiana Revised Statutes Annotated, which became effective on November
23, 2005, just two days before the ordered extensions were to expire.[FN13] Additionally, the Legislature sus-
pended and extended prescription and peremption periods and legal deadlines through January 3, 2006,[FN14]
and for some, through June 1, 2006.[FN15]

By January 3, 2006, when the executive orders and the subsequent legislation had expired, many of the
courts had either returned to their courthouses or had relocated to temporary locations. Likewise, many attor-
neys in Louisiana had either returned to their offices or had relocated to temporary locations. Many, however,
had not. Individuals simply did the best they could under*51 the circumstances to regain some degree of nor-
malcy and move forward.

Amidst the chaos concerning deadlines for existing lawsuits and those lawsuits that arose from claims or dis-
putes that preexisted the hurricanes but remained to be filed, it became apparent that the insurance industry
would not be able to process the unprecedented number of insurance claims that arose after the storms in a
timely manner. Companies were often not able to meet their obligations under Louisiana law to adjust property
damage claims “within thirty days after notification of loss by the claimant.”[FN16] Additionally, insureds who
were displaced from their homes were unable to meet with insurance adjusters or even get back to their homes to
assess damage. Mail service in many parts of the state was slow or non-existent, which made communication
between insurers and insureds difficult. And, though contractors and laborers descended upon the state like the
storm surges that had overcome so much of it only months before, the overwhelming volume of work made se-
curing a contractor to actually do work on a damaged home or to provide an estimate to an insured a difficult
and challenging task.

Thus, as the Louisiana Legislature geared up for its Spring 2006 session, the need for individuals to file pro-
tective suits against insurance companies prior to the anniversaries of the two hurricanes to preserve insureds'
rights of action was already under discussion. Legislators and the State's Insurance Commissioner responded to
these discussions and to the promise of a deluge of lawsuits expected to be filed during the few months leading
up to the anniversaries of the hurricanes by attempting to extend the time in which a lawsuit could be filed
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against an insurer for claims arising from the hurricanes. The Legislature acted, passing two acts extending the
prescriptive period for filing claims based on damages caused by Hurricanes Katrina and Rita.[FN17] Addition-
ally, the Insurance Commissioner issued an advisory letter to insurers urging them to agree to voluntarily extend
the time for asserting claims against insurers.[FN18] Through Advisory Letter 06-04, the Insurance Commis-
sioner pointed out to insurers the*52 impossibility of resolving all claims within the twelve-month prescriptive
period and suggested that all insurers in Louisiana either file a unilateral endorsement to the policy with the
Louisiana Department of Insurance extending the twelve-month period for filing to twenty-four months[FN19]
or file a stipulation in favor of the insured extending the period for filing to two years.[FN20] Subsequent to
this advisory letter, the Commissioner issued Directive 199 on July 11, 2006,[FN21] amending it on July 28,
2006.[FN22] Amended Directive 199 mandated that all authorized property and casualty insurers and approved
unauthorized property and casualty insurers file with the Louisiana Department of Insurance a written notice that
the insurer would not raise the issue of prescription in any suit or legal action taken by the insured against the in-
surer regarding claims for property damage caused by Hurricanes Katrina and Rita if the suits or legal actions
were filed on or before August 30, 2007 and September 25, 2007, respectively.[FN23] All but three of the prop-
erty and casualty insurers licensed to do business in Louisiana agreed to comply with the Insurance Commis-
sioner's request, thereby extending the time for filing lawsuits based on claims arising from Hurricanes Katrina
and Rita.[FN24]

This article addresses the legislative acts, which resulted in*53 the modification of contracts between insur-
ance companies and their insureds, and the subsequent Louisiana Supreme Court decision upholding the consti-
tutionality of these acts. The article examines how and when a legislature can constitutionally modify a contract
between private parties by passing legislation that changes deadlines ostensibly agreed to by both parties. It also
considers the potential harm that can result when such legislation is deemed to be constitutional. Part II of the
article examines the Contracts Clauses of the United States Constitution and the Louisiana Constitution and dis-
cusses doctrines that govern the application of newly enacted legislation to existing contracts and relationships.
Part III reviews the Louisiana Legislature's enactment of Louisiana Acts 2006, Nos. 739 and 802 and the Louisi-
ana Supreme Court's decision to uphold the constitutionality of these acts in State of Louisiana v. All Property &
Casualty Insurance Carriers Authorized and Licensed to Do Business in the State of Louisiana.[FN25] The de-
cision is consistent with decisions interpreting the Contracts Clause, which seem to abide by the proverb that
desperate times call for desperate measures. Part IV considers the effects that such actions may have on future
contracts and future actions by insurance companies in Louisiana and in other jurisdictions that may look to this
decision when interpreting their own legislation and after dealing with extraordinary disasters such as those that
struck Louisiana in 2005.

II. THE CONTRACTS CLAUSES

The Due Process and the Contracts Clauses of the United States and the Louisiana Constitutions restrict the
power of the Louisiana Legislature to enact laws that, if applied retroactively, would impair contractual obliga-
tions or disturb vested rights.[FN26] At issue in the noted case are the Contracts Clauses of both constitutions,
which expressly prohibit the passage of any law that would impair the obligations of contracts.[FN27] The
Louisiana Supreme Court has treated the provisions in the two constitutions*54 as “virtually identical” and
“substantially equivalent.”[FN28]

The Contracts Clause was included in the United States Constitution at a time when many state legislatures
were abusing their legislative powers and passing laws relieving debtors of obligations to creditors, thereby in-
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terfering in private contracts.[FN29] With confidence in the strength of contractual obligations waning and the
subsequent threat to commerce, the Framers drafted the Contracts Clause to counter these abuses.[FN30]
However, despite the express prohibition found in the Contracts Clause, it has not been interpreted so strictly as
to prevent all legislation that might modify or impair the obligations of contracts. Courts have recognized the
need for the State to retain the power to “safeguard the vital interests of its people.”[FN31] The Contracts
Clause does not prohibit states from interfering with contracts in the name of protecting*55 the economic in-
terests of the state.[FN32] Just how far this legislative interference is allowed to go has been the subject of litig-
ation over the Contracts Clause for most of its history.[FN33]

A. United States Supreme Court Analysis of Legislation Challenged Under the Contracts Clause

The analysis employed by the Supreme Court to evaluate legislation challenged under the Contracts Clause
involves balancing or harmonizing the prohibition of the Contracts Clause with the states' interest in safeguard-
ing the welfare and economic interests of their citizens. The Court considers three factors in performing this
balancing: (1) “whether the state law has, in fact, operated as a substantial impairment of a contractual relation-
ship;” [FN34] (2) if the state law operates as a substantial impairment, whether the state has a “significant and
legitimate public purpose behind the regulation, such as the remedying of a broad and general social or econom-
ic problem;” [FN35] and (3) if the state has a legitimate public purpose for the statute, “whether the adjustment
of ‘the rights and responsibilities of contracting parties [is based] upon reasonable conditions and [is] of a char-
acter appropriate to the public purpose justifying [the legislation's] adoption.”’[FN36]

First, to assess whether the state law has operated as a substantial impairment, courts consider the extent to
which obligations under the contract have been altered[FN37] and whether the industry concerning which the
contract is made has been regulated*56 in the past by state law such that the parties may have some expectation
that state law might alter their obligations.[FN38] In Allied Structural Steel v. Spannaus, the impairment was
deemed to be substantial when the legislation altered an employer's obligations to its employees under an em-
ployer-funded pension plan.[FN39] The legislation penalized employers for closing an office in the state or ter-
minating a pension plan.[FN40] The effect of the legislation was to obligate employers to pay benefits to em-
ployees even when the employees' pension rights had not yet vested under the company's pension plan.[FN41]
The Court observed that the legislation added substantial pension obligations to the employer beyond what the
employer had voluntarily undertaken, thus imposing a substantial financial obligation on the employer that the
employer could not have planned for.[FN42] Other examples of legislation found to operate as a substantial
impairment include those that allowed for extensions of time periods set out in contracts[FN43] and legislation
that abrogated contracts.[FN44]

To assess the second factor, whether the state has a significant and legitimate public purpose behind the reg-
ulation, the Supreme Court has indicated that states may be justified in interfering with contracts when necessary
because of disasters such as fire, flood, or earthquake[FN45] or because of social or economic causes,[FN46]
such as widespread economic hardship, that threaten to destroy or deplete economic resources within the state.
“[I]f state power exists to give temporary relief from enforcement of contracts in the presence of disasters due to
physical causes such as*57 fire, flood, or earthquake, that power cannot be said to be nonexistent when the ur-
gent public need demanding such relief is produced by other and economic causes.”[FN47] The purpose,
however, must be a public purpose as opposed to one directed solely at private interests.[FN48]

One of the seminal Contracts Clause cases is Home Building & Loan Ass'n v. Blaisdell.[FN49] The state le-
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gislation at issue in Blaisdell provided a procedure for mortgagors to seek an extension from the court of the
period of redemption from foreclosure sales beyond that which the parties had agreed to in their private mort-
gage contracts.[FN50] Blaisdell is one in a series of cases decided by the United States Supreme Court address-
ing the constitutionality of various states' legislation passed to help citizens cope with the economic hardships
that followed the Great Depression.[FN51] The Court recognized the emergency circumstances that had promp-
ted the State of Minnesota to pass the legislation, quoting the statute's preamble, which described “the severe
financial and economic depression” that had gripped the country.[FN52] The Court concluded that this econom-
ic emergency provided a sufficient basis for the state to exercise its inherent police power to “protect the vital
interests of the community.”[FN53] The Court held that the legislation was enacted for the protection of a legit-
imate societal interest, rather than for the benefit of particular individuals or the government.[FN54]

*58 When assessing the third factor, the reasonableness and appropriateness of the statute to serve the legit-
imate public purpose identified, courts have usually deferred to a legislature's determination as to whether a par-
ticular law was reasonable and necessary.[FN55] Courts have also considered the extent of the impairment of
the contract[FN56] and how narrowly tailored the statute is to the legitimate public purpose: “a State is not free
to impose drastic impairment when an evident and more moderate course would serve its purposes equally
well.” [FN57]

The Court in Blaisdell concluded that the legislation at issue in that case balanced the interests of the parties
involved such that it was reasonably tailored to address its legitimate purpose.[FN58] The legislation allowed
mortgagors to seek an extension of the redemption period set out in mortgage contracts so that mortgagors had
additional time to fulfill their obligations under the contracts and regain or redeem their property.[FN59] The
legislation did not extinguish the mortgage obligations.[FN60] The mortgagor could remain in possession of the
property during the extended time, but interest continued to run, and the mortgagor was to pay rent to the mort-
gagee-purchaser during this time.[FN61] Thus, the mortgagee-purchaser was compensated for the use of the
property and, because most mortgagee-purchasers were corporate entities, compensation satisfied the mort-
gagee-purchasers who were not interested in occupying the properties anyway.[FN62] Their interest was
primarily to protect their investments, and the statute did not disturb this right.[FN63]

On the other hand, in United States Trust Co. of New York v. New Jersey, the legislation was held not to be
based on reasonable conditions and not to be appropriate to the public purpose.[FN64] In that case, the legisla-
tion at issue called for a total repeal of a*59 covenant.[FN65] The Court held that the State could have either
enacted legislation that modified the covenant but did not require its repeal or it could have adopted alternative
means to achieve its purpose without modifying the covenant at all.[FN66] Because of these available and feas-
ible alternatives, the Court struck down the legislation on this third factor and held that it violated the Contracts
Clause.[FN67]

B. Louisiana Supreme Court Analysis of Legislation Challenged Under the Contracts Clause

Louisiana Supreme Court decisions that have addressed challenges to the federal and state Contracts Clauses
are predictably consistent with Blaisdell and its progeny.[FN68] However, before beginning a Contracts Clause
analysis, the Louisiana court must first determine whether the legislature intended the statute in question to ap-
ply retroactively. Louisiana courts begin analyzing a challenge to a statute by looking to the Louisiana Civil
Code and its ancillaries, which provide rules on how to interpret legislation.Louisiana Civil Code article 6
provides: “In the absence of contrary legislative expression, substantive laws apply prospectively only. Proced-
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ural and interpretative laws apply both prospectively and retroactively, unless there is a legislative expression to
the contrary.”[FN69] Louisiana Revised Statute title 1, section 2 provides: “No Section of the Revised Statutes
is retroactive unless it is expressly so stated.”[FN70] Together these statutes indicate that substantive laws and
the Revised Statutes are to be applied prospectively only, unless the legislature provides for retroactive applica-
tion. [FN71] If the legislature provides for retroactive*60 application, the court need not classify the law as sub-
stantive, procedural, or interpretive because its classification is irrelevant to determining whether to apply the
statute prospectively or prospectively and retroactively.[FN72] If the legislature does not express its intent, the
court must then classify the enactment to determine whether to apply the statute prospectively only or retroact-
ively and prospectively.[FN73]

If the legislature provides for retroactive application, in determining whether to apply the statute prospect-
ively, or both prospectively and retroactively, the court must consider whether retroactive application of the law
would be repugnant to the Contracts Clause because its application might impair contractual obligations or dis-
turb vested rights.[FN74] To conduct this analysis, Louisiana courts have applied the Supreme Court's three-
factor balancing test discussed above, but have divided the first factor of the test into two sub-factors: (1) wheth-
er the legislation acts as an impairment of a contractual relationship, and (2) if an impairment exists, whether the
impairment is substantial or of a constitutional dimension.[FN75]

For example, in Segura v. Frank, the court employed this test to determine whether applying an amendment
to a Louisiana Revised Statute to existing insurance litigation would impair contractual*61 obligations or disturb
vested rights.[FN76] The 1990 and 1992 amendments to title 22, section 1386 of the Louisiana Revised Statutes
required an injured claimant to first exhaust uninsured motorist (“UM”) coverage before recovering from the
Louisiana Insurance Guaranty Association (“LIGA”), when an insurer who would otherwise be obligated to
provide coverage became insolvent.[FN77] Under the law prior to the amendment, the injured claimant could
seek recovery from LIGA as soon as an insolvency was shown.[FN78] Because the 1992 amendment directed
the courts to apply the amendments retroactively, the court conducted an analysis of whether retroactive applica-
tion of the law would be repugnant to the Contracts Clause.[FN79]

First, the court determined that retroactive application of the statute would increase the UM carriers' obliga-
tions under the insurance contract and the law existing at the time the contract was entered into because the UM
carriers as opposed to LIGA would now be the next source of recovery for a claimant when the primary insur-
ance carrier became insolvent.[FN80] This increase in the obligation under the contract constituted an impair-
ment of a contract under the first factor of the Contracts Clause analysis.[FN81] The second factor the court
considered was whether the impairment was substantial or of constitutional dimension.[FN82] Balancing the
severity of the impairment with the heavy regulation of the insurance industry, the court concluded that the
impairment was of a constitutional dimension.[FN83] The court explained that the new legislation, which in-
creased the UM carriers' obligations under the contract to require that they assume liability for claims for*62
which they previously would not have been liable, was severe.[FN84] Balanced against the fact that the state
pervasively regulates UM insurance and that the UM carriers should have known that their obligations could be
altered by the legislature, the court still found that the legislation created an impairment of constitutional dimen-
sion.[FN85]

The third factor the court considered was “whether a significant and legitimate public purpose justifie[d] the
regulation.”[FN86] It reasoned that the purpose of this factor was to prevent the state legislature from passing
legislation that is motivated primarily by a desire to relieve the state of its debts or harm others through debt re-
pudiation, contract destruction, or denial of enforcement remedies.[FN87] The court found this factor satisfied
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by the significant and legitimate public purpose of maintaining the health of LIGA funds and fulfilling that
agency's goal of protecting Louisiana citizens from economic harm caused by insurer insolvency.[FN88] The
court explained that the legislation was “a measure designed to immediately minimize the unnecessary depletion
of LIGA's funds.” [FN89]

Finally, the court considered the fourth factor: whether the legislation is based upon reasonable conditions
and is appropriate to its public purpose.[FN90] Because the legislation at issue impaired private and not public
obligations, the court deferred to the legislature regarding this factor.[FN91] Moreover, the court noted that the
legislation directly addressed its purpose of preserving LIGA's funds by shifting liability from LIGA to UM car-
riers and that it was reasonable to shift this liability to UM carriers who, but for LIGA, would bear the risk of an
insolvent insurer anyway under title 22, section 1406 of the Louisiana Revised Statutes.[FN92] Based*63 on
this analysis, the court upheld the constitutionality of applying the statute retroactively.[FN93]

III. THE LEGISLATION & THE NOTED CASE

The legislation at issue in Louisiana v. All Property and Casualty Insurance Carriers was Louisiana Acts
2006, Nos. 739 and 802.[FN94] Act 739 includes a new provision and the redesignation of a section of an ex-
isting provision, title 22, section 629 of the Louisiana Revised Statutes. Section 629 provides in part:

No insurance contract delivered or issued for delivery in this state and covering subjects located, res-
ident, or to be performed in this state, or any group health and accident policy insuring a resident of this
state regardless of where made or delivered, shall contain any condition, stipulation, or agreement limiting
right of action against the insurer to a period of less than twelve months next after the inception of the
loss when the claim arises under any insurance classified and defined inR.S. 22:6(10), (11), (12), and
(13), or to a period of less than one year from the time when the cause of action accrues in connection
with all other insurances unless otherwise specifically provided in this Code.[FN95] This provision does
not change existing law. The second provision of Act 739, however, does change existing law by extend-
ing the time period for filing claims against insurers as follows:

§ 658.3. Filing claims; extension for claims arising from hurricane activity
A. Notwithstanding any other provision of this Title to the contrary, any person or entity having a

claim for damages pursuant to a homeowners' insurance policy, personal property insurance policy, tenant
homeowners' insurance policy, condominium owners' insurance policy, or commercial property insurance
policy, and resulting from Hurricane Katrina shall have through September 1, 2007, within which to file a
claim with their insurer for damages, unless a greater time period to file such claim is otherwise provided
by law or by*64 contract.

B. Notwithstanding any other provision of this Title to the contrary, any person or entity having a
claim for damages pursuant to a homeowners' insurance policy, personal property insurance policy, tenant
homeowners' insurance policy, condominium owners' insurance policy, or commercial property insurance
policy, and resulting from Hurricane Rita shall have through October 1, 2007, within which to file a claim
with their insurer for damages, unless a greater time period to file such claim is otherwise provided by law
or by contract. [FN96] Section 3 of Act 739 directs the attorney general to file suit seeking a declaratory
judgment regarding the constitutionality of the Act.[FN97]

The remaining act, Act 802, extends the prescriptive period for filing legal actions against insurers stemming
from claims arising from the hurricanes.[FN98] In its preamble, the legislature explains that Act 802 is:
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AN ACT to provide relative to the interruption of prescription for property damage claims related to
Hurricanes Katrina and Rita; to establish legislative intent; to provide for the interruption of prescription
for one year; to authorize suit for declaratory judgment; to provide an emergency effective date; and to
provide for related matters.[FN99] Section 1 of the act acknowledges the hardships caused by Hurricanes
Katrina and Rita and states that it seeks to prevent additional hardship by relieving property owners of the
burden of deciding whether to file a lawsuit when they might be engaged in*65 negotiations to resolve
disputes over insurance.[FN100] Section 2 extends the prescriptive period for insureds to file legal ac-
tions against insurers for claims arising from Hurricanes Katrina and Rita until August 30, 2007 and
September 25, 2007, respectively.[FN101] Section 3 of the act declares that any domiciliary of the*66
state may seek a declaratory judgment regarding the constitutionality of Acts 802 and 739.[FN102] After
Governor Kathleen Blanco signed the legislation, Act 739 became effective on June 29, 2006[FN103]
and Act 802 became effective on June 30, 2006.[FN104]

Subsequently, on July 10, 2006, in accordance with the provisions in the acts, the Louisiana Attorney Gener-
al filed suit against “All Property and Casualty Insurance Carriers Authorized to Do Business in the State of
Louisiana” on behalf of the State in the 19th Judicial District Court seeking a declaratory judgment as to wheth-
er Acts 739 and 802 were constitutional.[FN105] Defendant Allstate Insurance Company removed the case to
federal court; however, the case was remanded shortly thereafter.[FN106] *67 The Attorney General then filed
a writ of certiorari with the Louisiana Supreme Court to have the court exercise its supervisory authority and
hear the case directly without waiting for a ruling by the district court.[FN107] The Attorney General cited the
urgency of having the matter of the extension of the prescriptive period decided before the impending an-
niversary date of Hurricane Katrina.[FN108] The court granted the writ but remanded the case to the district
court for an expedited hearing.[FN109] The court retained jurisdiction over the matter and provided a schedule
for the court to review the district court ruling at the request of any party.[FN110] The district court held that
Louisiana Acts 739 and 802 were constitutional under the Contracts Clauses of both the United States and the
Louisiana Constitutions.[FN111] The court also held that the parties had been afforded procedural due process
[FN112] and that the Louisiana Attorney General had standing to file the declaratory judgment action.[FN113]

*68 Despite the district court's ruling in his favor, the Attorney General requested a review and ruling from
the Louisiana Supreme Court in accordance with its August 22, 2006 order, which provided that any party could
seek a review of the district court's decision.[FN114] Through its order granting the writ on August 22, 2006,
the Supreme Court had agreed to exercise its supervisory power over the case, but had sent the matter to the dis-
trict court for an evidentiary hearing.[FN115] The court explained that it retained jurisdiction over the case.
[FN116]

After recounting the tragic circumstances that followed Hurricanes Katrina and Rita, the court identified the
acts at issue and traced the procedural history of the case, explaining how it came before the court.[FN117] The
court explained that the defendant insurers had the burden of proving that the acts were unconstitutional.
[FN118] Defendants challenged the standing of the Attorney General to bring the action; contended that Louisi-
ana Acts 802 violated the Supremacy Clause because it purported to apply to flood insurance, which is provided
by the federal government; contended that the extensions of the prescriptive period granted by the Acts violated
the Contract Clauses of the United States and Louisiana Constitutions; and contended that the expedited pro-
ceedings resulted in a violation of their right to due process.[FN119]

The court primarily focused its analysis on the allegation that the acts violated the Contracts Clauses.
[FN120] The court recognized that the legislature expressly indicated its intent to have the acts apply to claims
and contracts existing prior to the acts' effective dates.[FN121] The court citedarticle 6 of the Louisiana Civil
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Codewhich states: “In the absence of contrary legislative expression, substantive laws apply prospectively only.
Procedural and interpretive laws apply both prospectively and retroactively, unless there is a legislative expres-
sion to the contrary.”[FN122] The court then set out the two-fold inquiry usually employed to analyze a statute
underarticle 6. “First, we must ascertain whether*69 in the enactment the legislature expressed its intent re-
garding retrospective or prospective application. If the legislature did so, our inquiry is at an end. If the legis-
lature did not, we must classify the enactment as substantive, procedural or interpretive.”[FN123]
“[P]rescriptive statutes are generally procedural in nature.”[FN124]

Despite the court's statement of the proper inquiry, the inquiry is not ended even when the legislature ex-
presses its intent because the court must strike down a statute when its retroactive application would operate un-
constitutionally to impair contractual obligations or disturb vested rights.[FN125] The court recognized this
rule in this case only as it applies to law that is classified as substantive, and it emphasized the need to classify
the acts as substantive, procedural, or interpretive;[FN126] the court is required, however, to consider a consti-
tutionality challenge regardless of how it classified the acts. The court explained: “[E]ven where the legislature
has expressed its intent to give a substantive law retroactive effect, the law may not be applied retroactively if it
would impair contractual obligations or disturb vested rights.”[FN127] This same rule applies to procedural and
interpretive legislation as well.[FN128]

The court characterized the acts at issue as substantive in nature. Relying on an earlier holding in which it
had held that legislation which essentially revived an already prescribed claim was substantive in nature because
the legislation would take away the defendant's acquired right to plead prescription, the court opined that in a
similar way these acts which extend the prescriptive period effect a substantive change.[FN129] The court,*70
however, did not explain this part of its analysis. It did not explain why extending a prescriptive period on a
claim that has not already prescribed, as in the noted legislation and case, is like reviving a claim that has
already prescribed. In the case on which the court was relying, Chance v. American Honda Motor Co., the legis-
lation was deemed substantive because it revived an action that had prescribed and took away a right that de-
fendants had acquired to assert the peremptory exception of prescription.[FN130] In the noted case, no action
had yet prescribed, nor had defendants acquired the right to assert any exception. Unfortunately, the court did
not elaborate on the reasoning behind this conclusion.

More appropriate reasoning, which would have supported the court's point, can be found in Justice Hall's
concurrence in Chance.[FN131] This reasoning acknowledged that prescriptive statutes are procedural and
should ordinarily be applied retroactively, but recognized an exception to this general rule when retroactive ap-
plication would unconstitutionally disturb vested rights.[FN132] Thus, the concurrence in Chance concluded
that the prescriptive legislation at issue should be classified as procedural, but that this classification did not re-
lieve the court of its obligation to conduct a Contracts Clause analysis under the circumstances.[FN133] Never-
theless, Chance is distinguishable from the noted case because the prescriptive period had not yet passed in the
noted case like it had in Chance. Retroactive application of the legislation in Chance would strip the defendant
of its already vested right to plead prescription. In the noted case, the prescriptive period had not yet passed.

Once the court in the noted case classified the acts as substantive in nature, it addressed whether the acts
would unconstitutionally disturb vested rights or impair contractual obligations. The court addressed the de-
fendants' argument that the extension of the prescriptive period for filing insurance claims violated the Contracts
Clauses of the United States Constitution and the Louisiana Constitution. Whether by express provision in the
contract of insurance or by operation of Louisiana law, claimants ordinalily*71 have one year to file legal claims
against insurers.[FN134] The court applied its modified four-part test and concluded that the acts in question
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did not violate either Contracts Clause.[FN135]

First, the court concluded that application of the acts would impair contractual rights because their applica-
tion would extend the time periods for insureds to file damage claims against their insurers and would prevent
insurers from filing exceptions of prescription for actions filed during the extended period, which right they
would otherwise have had under the original insurance contracts.[FN136]

Second, the court concluded that this impairment was of constitutional dimension.[FN137] To reach this
conclusion, the court considered (1) the severity of the impairment, or “the extent to which the insurers' contrac-
tual expectations would be frustrated” by application of the acts, and (2) the extent to which the insurance in-
dustry has been regulated in the past.[FN138] The court noted that impairment may be considered less severe
when the legislation affects contracts in industries that have been more heavily regulated by the state in the past.
[FN139] While acknowledging that the insurance industry has been heavily regulated, including a regulation on
the time for filing claims, the court determined that the impairment was substantial because it extended obliga-
tions of insurers by taking away insurers' rights to plead an exception of prescription for claims filed more than
one year after the storms that caused the damages.[FN140]

When addressing the third factor, “whether a significant and legitimate public purpose justifies the regula-
tion,” the court looked to the purpose set forth by the Legislature in section 1 of Act 802,[FN141] much like the
United States Supreme Court did in*72 Home Building & Loan Ass'n v. Blaisdell.[FN142] The court explained
that “the public purpose requirement is primarily designed to prevent a state from embarking on a policy motiv-
ated by a simple desire to escape its financial obligations or to injure others through the repudiation of debts or
the destruction of contracts of [sic] the denial of means to enforce them.”[FN143] Citing “the total devastation
of property, community and social structure” following the storms and recognizing the concession of defense
counsel “that these storms constitute the worst natural disaster to ever have occurred in the United States,” the
court held that this factor was satisfied.[FN144]

The fourth and final factor the court addressed in its Contracts Clause analysis was whether the impairment
to the contracts was appropriate and based on reasonable conditions, considering the accepted legitimate public
purpose behind the legislation. The court noted that the legislation merely extended a contractual period by one
year on certain types of insurance claims in a highly regulated insurance industry. The extension was appropri-
ately tailored to its purpose of protecting Louisiana citizens and their general welfare.[FN145]

The court responded directly to two arguments raised by defense counsel concerning this final factor. First,
the court responded to the argument that the legislation was unnecessary because the existing doctrine of contra
non valentem could have protected insureds who were unable to file their causes of action within the prescript-
ive period.[FN146] “[C]ontra non valentem non currit praescriptio, which means that prescription does not run
against a person who could not bring his suit,” is an equitable doctrine found in Louisiana jurisprudence that al-
lows a party to argue for suspension of prescription under four circumstances:

(1) where there was some legal cause which prevented the courts or their officers from taking cognizance of
or acting on the plaintiff's action; (2) where there was some condition coupled with the contract or connected
with the proceedings*73 which prevented the creditor from suing or acting; (3) where the debtor himself has
done some act effectually to prevent the creditor from availing himself of his cause of action; and (4) where the
cause of action is not known or reasonably knowable by the plaintiff, even though this ignorance is not induced
by the defendant.[FN147]
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Although the assertion of this doctrine to preserve a cause of action that has technically prescribed can be
successful, the court in the noted case recognized the potential impracticability of requiring courts to consider
multiple cases on a case-by-case basis.[FN148] Additionally, the defendants' argument that the legislation was
not necessary because this doctrine could already be used by the courts to suspend the prescriptive period tends
to weaken any argument that the defendants may have made that the legislation extending the time period was a
substantial impairment of their contracts or was not appropriate and based on reasonable conditions. As was ar-
gued in an amicus brief filed in the noted case, the legislative acts are consistent with and are supported by the
doctrine of contra non valentem.[FN149]

The second defense argument on this fourth factor to which the court responded was that the State has a self
interest in the legislation because it is a property owner and policyholder and it also could potentially be as-
signed citizens' insurance rights through the state program known as the Louisiana Recovery Authority.[FN150]
When the State has a self interest in the legislation, the court must not give deference to the state legislature's
determination that the legislation is reasonable and necessary.[FN151] The court explained that even under a
stricter standard, the legislation at issue was appropriate and reasonable to protect its public purpose; the court
found that it was “incidental” that the State was also an affected property owner.[FN152]

*74 The court then briefly addressed three other challenges to the legislation lodged by the defendants--a
challenge to the standing of the State Attorney General to bring the action, a challenge to the legislation based
on the Supremacy Clause, and a challenge to the fairness of the rushed nature of the proceedings based on the
Due Process Clause.[FN153]

Regarding standing, the court quickly dispensed with the challenge by noting that the legislation at issue ex-
pressly directed the Attorney General to bring an action like this one to determine the constitutionality of the le-
gislation. [FN154]

The Supremacy Clause challenge was based on an argument that Act 802 purports to extend prescription on
claims brought pursuant to flood insurance policies, which are governed by federal law.[FN155] Specifically,
42 U.S.C. § 4053provides for the handling of claims brought under the National Flood Insurance Program
(NFIP), and it provides a period of “one year after the date of mailing of notice of disallowance or partial disal-
lowance of the claim” in which the insured may institute an action.[FN156] The court and the parties did not
dispute that the NFIP is governed by federal law and not state law.[FN157] The court cited its rules of statutory
construction counseling that statutes should be interpreted in such a way that gives them effectiveness and up-
holds their constitutionality when possible.[FN158] Relying on these rules, the court concluded that the lan-
guage referencing flood insurance policies could be interpreted to mean flood insurance policies that are not part
of the federal program.[FN159] Thus, the court held that Act 802 did not violate the Supremacy Clause.
[FN160]

*75 The Due Process Clause of the United States Constitution provides, “No state shall . . . deprive any per-
son of life, liberty, or property, without due process of law.”[FN161] The defendants contended that the exped-
ited schedule of hearings in the noted case violated their procedural due process rights because they were rushed
to prepare their arguments.[FN162] The court emphasized that the defendants were on notice that this action
would be filed when the Acts were signed by the Governor on June 29 and 30, 2006, because one of the acts dir-
ected the Attorney General to file this action.[FN163] Moreover, the court noted that the defendants were
served with the action more than one month before the hearing and were well aware of the legal issues and that
such issues needed to be addressed in an expedited manner.[FN164] Thus, the court rejected the defendants' due
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process challenge.[FN165]

IV. EXPECTED REPURCUSSIONS OF THE DECISION IN THE NOTED CASE

Following the publication of the noted decision, some commentators speculated that this decision, in addi-
tion to the costly claims that arose from Hurricanes Katrina and Rita, would sound the death knell for affordable
property insurance in Louisiana. Not only would insurers be discouraged from insuring property in Louisiana
because of the high risk involved in writing policies, but they would also be wary of entering into contracts with
which the Legislature was so willing and able to meddle.[FN166] Some commentators even speculated that this
decision would drive away businesses and prevent others from moving to the State because they would see
Louisiana as a place that was not friendly to business.[FN167] Businesses and individuals would choose not to
enter into contracts with Louisiana entities for fear the Legislature would*76 likewise change the law and bail
out Louisianans when it suited its purpose. One insurance industry spokesman, an assistant vice-president and
regional manager for the Property Casualty Insurers Association of America (PCI), reacted by saying:

Our concern regarding these laws and the court's decision is that they interfere with the agreed upon
terms and conditions of the insurance contract. . . . By rewriting the insurance contract, Louisiana is
threatening the sanctity of all contracts and sending a very chilling message to the business com-
munity. The ability of the state to re-write contracts could create a level of uncertainty that hampers the
rebuilding effort.[FN168]

To the contrary, a careful analysis of the Contracts Clause and a review of United States Supreme Court de-
cisions reveal that the Louisiana Legislature and the Louisiana Supreme Court acted in ways that are not only
constitutional, but are also consistent with states' actions in the past when faced with extraordinary emergen-
cies. As the district court judge pointed out in her opinion of the noted case, “If there ever was an occasion for
the state to exercise its police and policy-making powers to protect its citizens, this is such a time.”[FN169] The
circumstances in Louisiana presented physical, social, and economic emergencies, parallel to or surpassing the
emergencies that prompted legislatures to take action in the wake of the Great Depression. The enacted legisla-
tion did not abrogate contracts; it did not increase insurance companies' obligations to their insureds. It merely
gave insureds, as well as insurers, the time deemed reasonable and necessary to resolve claims that already exis-
ted under insurance contracts. The legislation did not prevent insurers from processing and resolving claims with
insureds in a timely manner; it simply recognized the reality in Louisiana at the time that even the most motiv-
ated insured and the most motivated insurer may not be able to resolve claims as quickly as usual. The legisla-
tion has likely kept many claims out of litigation, claims which would have increased costs for all involved-
-insurers, insureds, and the State.

*77 Additionally, some would argue that the decision creates the opportunity for parties to lobby for legisla-
tion to get them out of bad contracts they have entered into. To respond to this argument, one need only turn to
the Supreme Court cases that address the Contracts Clause. The Supreme Court has kept states in check by keep-
ing a tight rein on the proper Contracts Clause analysis and requiring that each prong of its test be considered
before legislation is allowed to impair contractual rights. The Supreme Court jurisprudence expressly prohibits
legislation that impairs contracts when the impairment is made to simply benefit private interests. The legisla-
tion must have a legitimate public purpose. Thus, this decision is not likely to lead to successful lobbying efforts
to legislate parties out of unfavorable contracts in Louisiana or in other states.

It is impossible to state with certainty that no business or insurer will be discouraged by the legislation and
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decision at issue in the noted case and choose not to do business in Louisiana. But attributing changes in the in-
surance market in Louisiana directly to this legislation and the decision in the noted case upholding the legisla-
tion would be difficult, especially considering the larger market forces at play in influencing where insurance
companies write insurance and the fact of the costly storms themselves. For example, in recent years insurers
have pulled back from many coastal markets as well as markets with high risks for natural disasters such as
earthquakes and hurricanes.[FN170] Further, Louisiana, the last state with an insurance rating commission, has
been criticized for what some feel is an antiquated, political system of dealing with insurance companies.
[FN171] Commenting on the system in place, business groups have indicated that abolishing the rating commis-
sion “would send a powerful signal to insurers that Louisiana is modernizing . . . and would dissolve an unne-
cessary bureaucracy that allows insurance rates to be suppressed for political reasons--making insurers loathe to
enter the market.”[FN172] In 2002, three years before Hurricanes Katrina and Rita, a survey conducted by the
Louisiana Department of Insurance revealed that the top reason insurance companies did not want to*78 come
to Louisiana was the rating commission.[FN173] Even the State's Insurance Commissioner has called for the
commission's abolition.[FN174] Thus, with other factors like these being considered by insurers, it is difficult
to say just how much influence, if any, the legislation and the noted decision may have on insurers and other
businesses coming to and staying in Louisiana.[FN175]

The Louisiana Legislature and the Louisiana Supreme Court's actions discussed herein were well within the
United States constitutional limits set forth by the Contracts Clause. Such actions could be taken in any state of
the United States based on this Clause and the Supreme Court jurisprudence that has developed interpreting this
Clause. As the proverb set forth at the start of this article states, “desperate times call for desperate measures.”
The noted case as well as the jurisprudence on which the decision was based are consistent with the proverb's
message and restrict the constitutional impairment of contracts to truly desperate circumstances.

[FNa1]. Although Louisiana is a civil law state in which court decisions do not technically make law, empirical
data as well as experience indicate that court decisions are frequently treated as “precedent” and Louisiana Su-
preme Court decisions are treated as law by the intermediate appellate and trial courts. See Mary Garvey Algero,
The Sources of Law and the Value of Precedent: A Comparative and Empirical Study of a Civil Law State in a
Common Law Nation, 65 La. L. Rev. 775, 812 (2005).

[FNaa1]. Professor of Law, Loyola University New Orleans College of Law. The author thanks Professor Shar-
on Finegan for sharing her comments on a draft of this article.

[FN1]. A translation of the Latin proverb ‘extremis malis extrema remedia‘ or ‘extreme remedies for extreme
ills.‘

[FN2]. Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 429-30 (1934); Bd. of Comm'rs of the Orleans
Levee Dist. v. Dep't of Natural Res., 496 So. 2d 281, 294 (La. 1986)(“It is a fundamental principle that laws ex-
isting at the time a contract is entered into are incorporated into and form part of the contract as though ex-
pressly written therein.”). See also J.R. Trahan,Time for a Change: A Call To Reform Louisiana's Intertemporal
Conflicts Law (Law of Retroactivity of Laws), 59 La. L. Rev. 661, 668-73 (1999)(explaining why it is import-
ant for parties to have some “juridical security” that the law will remain the same when they have relied on the
law in their dealings).

[FN3]. La. Dep't of Ins. Directive 199 (July 11, 2006) [hereinafter Directive 199], available at http://
www.ldi.state.la.us/Docs/CommissionersOffice/legal/directives/dir199.pdf.
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[FN4]. La. Rev. Stat. Ann. § 22:629(A)(3) (2004).

[FN5]. State v. All Prop. & Cas. Ins. Carriers, 06-2030, p. 18 (La. 8/25/06);937 So. 2d 313, 326(noting that at
oral argument on the noted case, counsel for Allstate Insurance agreed that these storms were the worst natural
disasters in American history).

[FN6]. La. Exec. Order No. KBB 2005-32 (2005), available at http://
www.gov.state.la.us/assets/docs/32SuspensionofPrescription,Peremption.pdf.

[FN7]. See La. Exec. Order No. KBB 2005-48 (2005), available at http://
www.gov.state.la.us/assets/docs/48execAmend-KBB2005-32-Prescription-Peremption.pdf; La. Exec. Order No.
KBB 2005-67 (2005), available at http://
www.gov.state.la.us/assets/docs/Executive_Orders/67exe2ndAmend-KBB2005-32-LegalDeadlines.pdf.

[FN8]. The first of these executive orders, La. Exec. Order KBB 2005-32, which was signed on September 6,
2005, applied retroactively to the date of Hurricane Katrina and extended all deadlines until September 25, 2005.

[FN9]. La. Exec. Order KBB 2005-48 extended deadlines from September 25 to October 25, 2005. La. Exec. Or-
der KBB 2005-67 then extended deadlines until November 25, 2005.

[FN10]. All Prop. & Cas. Ins. Carriers, 937 So. 2d at 316. The Louisiana Supreme Court issued a Resolution on
October 3, 2005 allowing Louisiana courts to lift or shorten the extensions given by the aforementioned execut-
ive orders if the parties filed a joint motion with the court requesting same or if one of the parties filed a Rule to
Show Cause that satisfied conditions set out in the Resolution. La. S. Ct., Resolution 1-2 (Oct. 3, 2005). The
purpose of the Resolution and the temporary procedure it created was to allow “legal proceedings to proceed
where justice and equity mandate the shortening or lifting of the suspension of legal deadlines,” such as where
the parties and their attorneys were unaffected by the hurricanes. La. S. Ct., Resolution 1 (Oct. 3, 2005), avail-
able at http://www.lasc.org/katrina_orders/10_ 03Resolution.pdf.

[FN11]. SeeLa. Rev. Stat. Ann. § 9:5824(a) (Supp. 2007)(“Hurricanes Katrina and Rita created a statewide
emergency which affected the entire judicial system in this state and all legal communities, and prohibited the
court system from functioning as required by law.... The majority of residents and attorneys domiciled in
[Cameron, Orleans, Plaquemines, St. Bernard, Jefferson, and Vermillion Parishes] have been displaced and nu-
merous client files, witnesses, evidence, records and documents have been lost, damaged, or destroyed.”).

[FN12]. See id. (“The legislature hereby declares that there is a compelling government interest in protecting the
rights, claims, or actions of parties and the attorneys who represent them by granting additional time and access
to these courts provided in this Section.”).

[FN13]. 2005 La. Acts 2458 (Act No. 6). Title 9, section 5821 provides:
A. The legislature finds that Hurricanes Katrina and Rita created a statewide emergency disrupting and

forcing the closure of certain courts and public offices and further resulting in the displacement of courts, of-
fices, clients, and counsel. This Chapter is enacted for the benefit and protection of the state as a whole and its
citizens, and to prevent injustice, inequity, and undue hardship to persons who were prevented by these hur-
ricanes from timely access to courts and offices in the exercise of their legal rights, including the filing of docu-
ments and pleadings as authorized or required by law. Therefore, this Chapter shall be liberally construed to ef-
fect its purposes.
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B. The action of the governor of this state in issuing Executive Orders KBB 2005-32, 48, and 67 is
hereby approved, ratified, and confirmed subject to the provisions ofR.S. 9:5822through 5825.

La. Rev. Stat. Ann. § 9:5821 (Supp. 2007).

[FN14]. La. Rev. Stat. Ann. §§ 9:5822-:5823 (Supp. 2007).

[FN15]. La. Rev. Stat. Ann. § 9:5824 (Supp. 2007). Title 9, section 5824 allowed parties in the hardest hit par-
ishes, including Cameron, Orleans, Plaquemines, St. Bernard, Jefferson, and Vermilion Parishes, to seek a
thirty-day extension of time on deadlines that would occur between January 4, 2006 and June 1, 2006. Id.

[FN16]. La. Rev. Stat. Ann. § 22:658(A)(3) (2004).

[FN17]. 2006 La. Sess. Law Serv. Act 739 (West); 2006 La. Sess. Law Serv. Act 802 (West).

[FN18]. La. Dep't of Ins. Advisory Letter 06-04, at 2 (June 5, 2006), available at http://
www.ldi.state.la.us/Docs/CommissionersOffice/legal/Advisory%20Letters/AL%2006-04%20CURRENT.pdf
[hereinafter Advisory Letter 06-04].

[FN19]. La. Dep't of Ins. Advisory Letter 06-04 at 1-2. The Advisory Letter recommended the following lan-
guage: “No suit or action on this policy for the recovery of any claim shall be sustainable in any court of law or
equity unless all the requirements of this policy shall have been complied with, and unless commenced within
twenty-four months next after the inception of the loss from Hurricane Katrina and/or Hurricane Rita.” Id. at 2.

[FN20]. Id. at 2. The letter explained, “[T]he said stipulation shall be considered a Stipulation Pour Autrui pur-
suant to theLouisiana Civil Code Article 1978in favor of, and for the benefit of, the insured.” Id. As of July 9,
2006, no private insurance companies had voluntarily agreed to extend the deadline in response to the Insurance
Commissioner's request. Briefing Book, News and Views From the Louisiana Capitol, Times-Picayune, July 9,
2006.

[FN21]. Directive 199, supra note 3.

[FN22]. La. Dep't of Ins. Directive 199-Amended (July 28, 2006), available at http://
www.ldi.state.la.us/Docs/CommissionersOffice/legal/directives/dir199amended.pdf.

[FN23]. Id. at 2-3.

[FN24]. State v. All Prop. & Cas. Ins. Carriers, 06-2030, p. 4 (La. 8/25/06);937 So. 2d 313, 317 & n.3. See also
La. Dep't of Ins., Companies Extending Prescriptive Period, available at http://
www.ldi.state.la.us/docs/commissionersoffice/legal/directives/Directive199Companies.pdf (last visited Jan. 18,
2007) (listing insurers who agreed to extend the prescription deadline for property and casualty claims arising
from Hurricanes Katrina and Rita); Ed Anderson, Insurers Extend Lawsuit Period, Homeowners Get More Time
to File, Times-Picayune, Aug. 12, 2006 (reporting that some insurance companies agreed to extend the deadline
for a period of time shorter than one year, pending the outcome of a ruling on the constitutionality of the legisla-
tion).

[FN25]. 937 So. 2d 313.

[FN26]. SeeU.S. Const. amend. XIV, § 1; U.S. Const. art. 1, § 10, cl. 1; La. Const. art. I, § 2; La. Const. art. I, §
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23.

[FN27]. Article I, § 10, cl. 1 of the United States Constitutionprovides: “No state shall ... pass any Bill of At-
tainder, ex post facto Law, or Law impairing the Obligation of Contracts.”U.S. Const. art. 1, § 10, cl. 1. Article
1, section 23 of the Louisiana Constitutionprovides: “No bill of attainder, ex post facto law, or law impairing
the obligation of contracts shall be enacted.”La. Const. art. I, § 23.

[FN28]. Bd. of Comm'rs of Orleans Levee Dist. v. Dep't of Natural Res., 496 So. 2d 281, 291 (La. 1986). See
also Segura v. Frank, 93-1271 (La. 1/14/04);630 So. 2d 714, 728;Morial v. Smith & Wesson Corp., 00-1132, p.
12 (La. 4/3/01);785 So. 2d 1, 11(both quoting Bd. of Comm'rs). Because of the conclusion by the Louisiana
Supreme Court that the clauses are identical, the discussion herein will focus on the Contracts Clause of the
United States Constitution, which is consistent with discussions by the Louisiana Supreme Court. See, e.g.,All
Prop. & Cas. Ins. Carriers, 937 So. 2d at 323; Segura, 630 So. 2d at 728.

[FN29]. Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 427 (1934). The Court quoted Chief Justice Mar-
shall:

The power of changing the relative situation of debtor and creditor, of interfering with contracts, a
power which comes home to every man, touches the interest of all, and controls the conduct of every individual
in those things which he supposes to be proper for his own exclusive management, had been used to such an ex-
cess by the state legislatures, as to break in upon the ordinary intercourse of society, and destroy all confidence
between man and man. This mischief had become so great, so alarming, as not only to impair commercial inter-
course, and threaten the existence of credit, but to sap the morals of the people, and destroy the sanctity of
private faith.

Id. at 428 (quotingOgden v. Saunders, 25 U.S. (12 Wheat.) 213, 354-55 (1827)).

[FN30]. Id. at 427-29 (citingOgden, 25 U.S. (12 Wheat.) at 354-55); Adams v. Storey, 1 F. Cas. 141, 145-46
(C.C.N.Y. 1817)(No. 66); The Federalist No. 44, at 228-29 (James Madison) (Max Beloff ed., 1987); V John
Marshall, Life of Washington, 85-90, 112-13 (1925); 1 George Bancroft, Formation of the Constitution 228-41
(Fred B. Rothman & Co. 1983) (1882); Henry Campbell Black, Constitutional Prohibitions 1-7 (1887); John
Fiske, The Critical Period of American History 168-73 (1st ed. 1888).

[FN31]. Blaisdell, 290 U.S. at 434. SeeEnergy Reserves Group, Inc. v. Kansas Power & Light, Co., 459 U.S.
400, 416-19 (1983); Bd. of Comm'rs of the Orleans Levee Dist. v. Dep't of Natural Res., 496 So. 2d 281, 292
(La. 1986)(both quoting Blaisdell). “This power, which, in its various ramifications, is known as the police
power, is an exercise of the sovereign right of the Government to protect the lives, health, morals, comfort and
general welfare of the people, and is paramount to any rights under contracts between individuals.”Allied Struc-
tural Steel Co. v. Spannaus, 438 U.S. 234, 241 (1978)(quotingManigault v. Springs, 199 U.S. 473, 480 (1905)).

[FN32]. Blaisdell, 290 U.S. at 437. See, e.g.,Stephenson v. Binford, 287 U.S. 251, 274-76 (1932)(recognizing
the power of the Texas state government to enact a statute that regulated the trucking industry in Texas and im-
pacted existing contracts when the state's position was that the statute was necessary to protect the safety and
welfare of its inhabitants).

[FN33]. For a comprehensive discussion and listing of cases decided prior to 1934 in which the Supreme Court
evaluated arguments that state legislation was repugnant to the Contracts Clause, seeBlaisdell, 290 U.S. at
431-35 & n.13. Contracts Clause cases decided since that time include the following:General Motors Corp. v.
Romein, 503 U.S. 181 (1992); Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459 U.S. 400 (1983);
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Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978); United States Trust Co. of New York v. New Jer-
sey, 431 U.S. 1 (1977); City of El Paso v. Simmons, 379 U.S. 497 (1965).

[FN34]. Energy Reserves Group, Inc., 459 U.S. at 411(quotingAllied Structural Steel Co., 438 U.S. at 244).

[FN35]. Id. at 411-12 (citations omitted).

[FN36]. Id. at 412 (quotingUnited States Trust Co., 431 U.S. at 22)(alteration in original).

[FN37]. Allied Structural Steel Co., 438 U.S. at 244-45.

[FN38]. Energy Reserves Group, Inc., 459 U.S. at 411. “When he purchased into an enterprise already regulated
in the particular to which he now objects, he purchased subject to further legislation upon the same topic.” Id.
(citing Allied Structural Steel Co., 438 U.S. at 242 n.13(quotingVeix v. Sixth Ward Bldg. & Loan Ass'n of Ne-
wark, 310 U.S. 32, 38 (1940))). See also Campanelli v. Allstate Life Ins. Co., 322 F.3d 1086, 1098-99 (9th Cir.
2003)(noting that state law highly regulates the insurance industry and, in particular, that the limitations period
for bringing claims under the insurance policies at issue in that case came from state law; the period was not a
term for which the parties had bargained).

[FN39]. 438 U.S. at 244-46.

[FN40]. Id. at 238.

[FN41]. Id. at 246.

[FN42]. Id. at 245-47.

[FN43]. See, e.g.,Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 480 (1934).

[FN44]. See, e.g.,U.S. Trust Co. of N.Y. v. New Jersey, 431 U.S. 1, 27-28 (1977).

[FN45]. Blaisdell, 290 U.S. at 439-40.

[FN46]. Energy Reserves Group, Inc. v. Kan. Power & Light Co., 459 U.S. 400, 411-12 (1983).

[FN47]. Blaisdell, 290 U.S. at 439-40.

[FN48]. Treigle v. Acme Homestead Ass'n, 297 U.S. 189, 197 (1936).

[FN49]. 290 U.S. 398.

[FN50]. Id. at 415-16.

[FN51]. Other such cases include:Veix v. Sixth Ward Bldg. & Loan Ass'n of Newark, 310 U.S. 32 (1940);
Treigle v. Acme Homestead Ass'n, 297 U.S. 189 (1936); W.B. Worthen Co. v. Kavanaugh, 295 U.S. 56 (1935);
W.B. Worthen Co. v. Thomas, 292 U.S. 426 (1934).

[FN52]. Blaisdell, 290 U.S. at 421-23 & n.3. The court in the noted case, State v. All Property & Casualty Insur-
ance Carriers, 06-2030, pp. 17-18 (La. 8/25/06);937 So. 2d 313, 326,also quoted heavily from the preamble to
Louisiana Act 802 as well as the statute itself, which describes the severe circumstances in Louisiana following
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