
Loyola Law Review
Spring 2007

Article

*1 KATRINA JURIES, FAIR CROSS-SECTION CLAIMS, AND THE LEGACY OF GRIGGS V. DUKE
POWER CO.

Robin E. Schulberg [FNa1]

Copyright (c) 2007 Loyola University New Orleans School of Law Loyola Law Review; Robin E. Schulberg

On the Gulf Coast, “Katrina” is shorthand for a plethora of problems that followed in the wake of the cata-
strophic hurricane. For federal criminal defendants in the Eastern District of Louisiana, one of those problems
was the paler complexion of the post-Katrina juries. The Eastern District of Louisiana is composed of Orleans
and twelve surrounding parishes.[FN1] The African-American population was concentrated in the City of New
Orleans,[FN2] which, along with some smaller white parishes took the brunt of the storm.[FN3] As a result,
African-Americans were disproportionately displaced. More than half of the voting age African-Americans in
the Eastern District lived in flooded census blocks; for whites, the corresponding figure was less than one-third.
[FN4] Disproportionate displacement had a predictable effect on*2 the racial composition of jury venires. In a
judicial district whose voting age population was 31.5% African-American before Katrina, federal venire panels
in the first five months of post-Katrina trials averaged only 15.8% African-American.[FN5]

The Federal Public Defender anticipated this problem and attempted to address it with constitutional chal-
lenges to the jury venires. In a series of cases, we moved to quash the venires on the ground that they would not
be representative. These motions encountered a wall of resistance.[FN6] At first, the district judges reasoned
that persons who evacuated outside the Eastern District were no longer part of the community, regardless of
whether they intended to return.[FN7] Although the judges relented on that point,[FN8] they stood firm on an-
other: the jury selection process was not to blame. If there were fewer African-Americans on jury venires than
their percentage in the community,[FN9] it was because of a*3 natural disaster, not “systematic exclusion.” We
used a tort analogy to counter this reasoning: a particular phenomenon can have multiple causes, both human
and natural. Katrina might be responsible for displacing prospective jurors, but a jury selection system that made
no effort to find them or to pay the costs of returning to the district to serve contributed to the problem. This ar-
gument, like our others, failed to persuade.

One noteworthy aspect of this litigation was the paucity of authority in our favor. The Supreme Court re-
cognized the right to a jury drawn from a fair cross-section of the community during the 1970s, but thereafter,
the overwhelming majority of claims failed. Partly this was because courts of appeals required a 10% disparity
between the representation of the excluded group in the population and on the venires, a difficult burden to meet
given that African-Americans average less than 13% of the population nationally.[FN10] But where claimants
satisfied the 10% threshold, they still lost because the courts refused to characterize the weaknesses in their jury
selection system as “systematic exclusion.”
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This article contends that fair cross-section claims often lose because judges confuse them with equal protec-
tion claims. Equal protection claims require proof of purposeful discrimination. Fair cross-section claims do
not. More fundamentally, the two claims protect different values. Whereas the Equal Protection Clause prohib-
its discrimination, the fair cross-section requirement of the Sixth Amendment defines the type of jury to which
criminal defendants are entitled: a jury drawn from a representative pool.[FN11] A jury selection system that
persistently fails to produce representative venires is not necessarily racist in the sense of intentionally excluding
prospective jurors because of their race. Such a system is nevertheless constitutionally inadequate because it
denies criminal defendants the possibility of a representative jury. The distinction mirrors the difference
between disparate treatment and disparate impact claims in Title VII employment discrimination law. This art-
icle argues that*4 disparate impact law contains valuable lessons for fair cross-section jurisprudence.

Part I traces the development of the Sixth Amendment fair cross-section guarantee from its origin in equal
protection law. Part II shows how the shadow of equal protection concepts influences fair cross-section de-
cisions. Part III discusses the lessons of disparate impact law, and in particular, the seminal case Griggs v. Duke
Power Co.,[FN12] and explains how those lessons could correct mistakes in the fair cross-section jurisprudence.
Finally, Part IV offers a brief conclusion.

I. THE FAIR CROSS-SECTION REQUIREMENT EMERGES FROM EQUAL PROTECTION CASES

The fair cross-section requirement developed from equal protection jurisprudence. Challenges to the racial
composition of juries were originally brought under the Equal Protection Clause of the Fourteenth Amendment
by African-American defendants facing trial or convicted by all-white juries.[FN13] From the start, the Su-
preme Court made clear that the right it was recognizing was a prohibition against purposeful discrimination,
[FN14] not the right to a jury of any particular composition.[FN15] Intent, of course, is difficult to prove in
cases of discriminatory application of facially neutral laws.[FN16] Thus, to enable the Civil War amendments
to serve their*5 intended function--to protect the former slaves[FN17]-- the Supreme Court allowed proof of
intent by indirect means. The most common method of indirectly proving intent was a statistical showing known
as the “rule of exclusion.”[FN18] The challenger would show that virtually no African-Americans had served
on juries over an extended period of time.[FN19] Refusing to engage in the “violent presumption” that no
African-Americans were qualified to serve, the Court found a prima facie case of intentional discrimination.
[FN20] As the litigation grew more sophisticated, challengers quantified and compared the proportion of Afric-
an-Americans in the adult population with their representation on juries and grand juries.[FN21] As was the
case with complete exclusion, the Court found that a stark statistical disparity established a prima facie case.
The theory in both cases was that the complete or near complete absence of African-American jurors for a gen-
eration or more could not have happened by chance.[FN22]

Denial of discriminatory intent by local officials and assertions of good faith received short
shrift. Otherwise, the Supreme Court reasoned, the Equal Protection Clause “would be but a vain and illusory
requirement.”[FN23] Based on these principles, the Court routinely overturned criminal convictions, mostly in
the South, during the 1930s, 40s, and 50s on the basis of intentional discrimination in the selection of jury
venires.[FN24]

*6 At the same time, demands were growing for broader reform of jury selection. Encouraged perhaps by the
race discrimination cases, a movement developed to “democratize” juries. The push for democratization,
however, strained the limits of equal protection doctrine. New York City, for example, empanelled “blue ribbon
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juries,” culled from the general pool through examination of questionnaires and personal interviews with jury
officials. [FN25] The result was a special pool composed mostly of jurors with professional, managerial, or
white collar occupations.[FN26] Blue collar workers were not represented.[FN27] These special juries drew
criticism as elitist and anti-democratic.[FN28] Although their purported goal was to assure juror competence,
critics charged that jury officials equated competence with socio-economic status so the special juries became
bastions of class privilege. Some charged that special juries in criminal cases were especially prone to convict.
[FN29] In 1947, a challenge to such juries reached the*7 Supreme Court. In Fay v. New York, a divided Court
refused to invalidate the use of blue ribbon juries in New York state courts, deferring to the state in the absence
of proof of intentional discrimination.[FN30] Fay demonstrated the limits of the equal protection doctrine. Blue
collar workers might be underrepresented in special juries, but the imbalance did not offend the Equal Protection
Clause if it was nothing more than the by-product of a procedure intended to promote juror competence.

The movement for more inclusive juries drew the attention of the Judicial Conference of the United States
Courts. In 1941, the Conference appointed a committee of federal district judges, known as the Knox Commit-
tee, to study the problem.[FN31] The Committee's report tried to have it both ways. “It is the sense of the Com-
mittee,” the report stated

that jurors to serve in the district courts of the United States should be drawn from every economic
and social group of the community without regard to race, color, or politics, and that those chosen to serve
as jurors should possess as high a degree of intelligence, morality, integrity, and common sense, as can be
found by the persons charged with the duty of making the selection.[FN32] The report prompted legislat-
ive proposals to establish uniform qualifications for federal jurors.[FN33]

Since the first Judiciary Act of 1789, federal courts had used the juror qualifications of the state in which
they sat.[FN34] The legislation proposed in 1947 to change this practice did not make it through Congress in-
tact. [FN35] The final bill contained uniform qualifications but it allowed district courts to supplement those
qualifications with state standards.[FN36] It took another ten years until the Civil Rights Act of 1957 estab-
lished a set of uniform*8 qualifications that could not be supplemented,[FN37] a testament to the political
strength of the opposition. The federal qualifications were intended to broaden the juror base and to increase the
number of African-Americans called for service.[FN38] But the 1957 Act provided no guidelines for imple-
mentation, so local officials continued to cull jurors for “quality” with requirements exceeding the statutory
standards.[FN39]

Ultimately, Congress established not only uniform objective qualifications for federal jurors[FN40] but also
a system of random selection of jury venires and guidelines for implementing the new system. The Jury Service
and Selection Act of 1968 (“JSSA”)[FN41] specified voter registration lists as the basic source of jurors[FN42]
and established random methods for narrowing the lists.[FN43] To assure implementation, the JSSA provided
step-by-step instructions and directed judicial districts to develop “jury plans” for following them.[FN44] To-
gether these practices took much of the subjective judgment out of jury selection (except for the exercise of*9
peremptory challenges at trial[FN45]). When the Supreme Court extended the Sixth Amendment jury trial right
to the states a few weeks after the JSSA passed,[FN46] states turned to the JSSA as a model for their own selec-
tion procedures.[FN47]

These political developments undermined the efficacy of the Equal Protection Clause as a source of constitu-
tional constraints on jury selection. The crux of an equal protection violation is intentional discrimination. By
establishing random selection procedures and objective qualifications, however, the JSSA eliminated the oppor-
tunities for discriminatory intent to be exercised. As became evident in the controversy over juror qualifica-
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tions, objective selection processes could still result in underrepresentation of racial, economic, and social
groups. However, the ability of courts to infer invidious intent from disproportionate results diminished as jury
officials justified venire composition in terms that carried at least facial legitimacy.[FN48] Moreover, the
groups whose underrepresentation sparked challenges expanded beyond African-Americans. The Supreme Court
was willing to give heightened equal protection scrutiny to other racial groups such as Hispanics. “Throughout
our history,” the Court explained, “differences in race and color have defined easily identifiable groups which
have at times required the aid of the courts in securing equal treatment under the laws.”[FN49] The Court,
however, was not willing to extend the same equal protection scrutiny to underrepresentation of women and eco-
nomic groups.[FN50] As the Court saw it, these groups did not face the same “unfortunate atmosphere of ethnic
or racial*10 prejudice,” nor did they have the same history of oppression.[FN51]

The substance of the doctrinal dilemma is perhaps best illustrated by the Court's rejection of a common ex-
cuse offered by white Southern jury commissioners for underrepresentation of African-Americans on
venires. The commissioners claimed that they drew up lists of jurors from people they knew and that they did
not know any qualified African-Americans.[FN52] This justification did not satisfy the Supreme Court. Jury
commissioners had a “constitutional duty,” the Court said, “not to pursue a course of conduct . . . which would
operate to discriminate in the selection of jurors on racial grounds.”[FN53] Discrimination “necessarily results”
when qualified African-Americans are excluded from service because the jury commissioners did not “seek to
learn” who they are.[FN54] Hence, jury commissioners had “the duty” to try to find them.[FN55] The Court
did not identify the source of this duty. The source cannot be the Equal Protection Clause, which merely forbids
intentional discrimination but does not create a right to a jury pool of any particular composition.[FN56] Thus,
the duty must come from*11 somewhere else.[FN57]

The “somewhere else” is the right to a jury drawn from a fair cross-section of the community, which the
Court ultimately read into the Sixth Amendment right to trial by an impartial jury. The idea was raised by the
petitioner's pro bono lawyers in Smith v. Texas,[FN58] and Justice Black included it in his 1942 opinion for the
Court:

It is part of the established tradition in the use of juries as instruments of public justice that the jury
be a body truly representative of the community. For racial discrimination to result in the exclusion from
jury service of otherwise qualified groups not only violates our Constitution and the laws enacted under it
but is at war with our basic concepts of a democratic society and a representative government.[FN59]
Two years later in Glasser v. United States, the Court used the “tradition” of a jury that is “truly repres-
entative of the community” to analyze a challenge to the limitation of female jurors to graduates of
League of Women Voters “jury classes.”[FN60] Although it disposed of the case on other grounds, the
Court disapproved of the procedure: “[T]he proper functioning of the jury system, and, indeed our demo-
cracy itself, requires that the jury be a body truly representative of the community, and not the organ of
any special group or class.”[FN61] Soon thereafter, the Court relied on the new theory to reverse convic-
tions where day laborers[FN62] and women[FN63] were not called to serve in federal court. Notably, the
trio of cases involved facial classifications that were necessarily intentional but the intent (at least in two
of the cases) was arguably benign. Limiting female jurors to those who had*12 taken juror education
classes promoted competence,[FN64] while exclusion of day laborers removed the financial burden of
service from those who could least afford it.[FN65] The Court took the occasion to emphasize that good
intentions were not a defense to this emerging claim.[FN66] “Steps innocently taken,” the Court cau-
tioned, “may one by one lead to the irretrievable impairment of substantial liberties.”[FN67]

The 1940s cases, however, did not constitutionalize the fair cross-section requirement. The cases were tried
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in federal court so the Court relied on its supervisory powers. The result was different in cases originating in
state courts, where the Court deferred to the states. Hence, underrepresentation of blue collar workers and wo-
men in New York state courts survived,[FN68] as did Florida's requirement that women pre-register for jury
service if they wished to be called.[FN69] In 1968, however, the Court extended the Sixth Amendment right to
a jury trial in criminal cases to the states.[FN70] The next time the opt-in procedure came before the Court, it
had the tools to address the matter in constitutional terms. In Taylor v. Louisiana, the Court held that a state stat-
ute allowing women to be called for jury service only if they pre-registered violated the fair cross-section re-
quirement of the Sixth Amendment.[FN71]

In Taylor, the Court based the fair cross-section requirement on the jury's traditional function “in guarding
against arbitrary power.”[FN72] By bringing to bear the “commonsense judgment of the community,” the jury
served as “a hedge” against prosecutorial*13 overreaching and judicial indifference.[FN73] “This prophylactic
vehicle is not provided,” the Court said, “if the jury pool is made up of only special segments of the populace or
if large distinctive groups are excluded from the pool.”[FN74] The Court also acknowledged the democratic
ideal [FN75] emphasized by the New Deal Court of the 1940s, which was concerned with “class distinctions”
[FN76] and the specter of the jury as an “organ of [a] special group.”[FN77] Finally, the Taylor Court cited
Justice Frankfurter on the need for the jury to have a “broad representative character . . . as assurance of a dif-
fused impartiality.”[FN78]

A later five-justice majority would base the fair cross-section requirement solely on the impartiality require-
ment, reasoning that it prevents the government from “stacking the deck” with pro-prosecution groups.[FN79]
But as commentators point out, the same Court has refused to attribute distinctive views to distinctive groups in
its decisions prohibiting race- and gender-based peremptory challenges.[FN80] Justice Frankfurter's concept of
“a diffused impartiality” seems more defensible. As Professor Martha Minow explains, people bring different
perspectives to a jury based on their different experiences.[FN81] When multiple perspectives are present, the
collective deliberation process yields a better decision than would otherwise emerge.[FN82] In other words,*14
“fair representation and impartiality converge.”[FN83]

II. THE EQUAL PROTECTION PARADIGM PERSISTS

The Supreme Court laid out the elements of a fair cross-section claim in Duren v. Missouri.[FN84] To es-
tablish a prima facie case, the proponent must show (1) a distinctive group (2) whose representation on venires
was not fair and reasonable (3) “due to systematic exclusion of the group in the jury selection process.”[FN85]
If the proponent succeeds, the burden shifts to the government actor to prove that the exclusionary feature of the
jury selection process primarily advances a significant government interest.[FN86]

Notably absent from the list of elements is purposeful discrimination.[FN87] Drawing a contrast with equal
protection claims, which require proof of discriminatory intent, the Court explained that “in Sixth Amendment
fair-cross-section cases, systematic disproportion itself demonstrates an infringement of the defendant's interest
in a jury chosen from a fair community cross-section.”[FN88] On its facts, Duren v. Missouri concerned a state
statute pursuant to which women were called for jury service but could claim an automatic exemption.[FN89] It
was up to the individual woman to disqualify herself.[FN90] Therefore, discriminatory intent on the part of jury
officials or the state played no role in the resultant underrepresentation. Nevertheless, the Court invalidated the
statute because it systematically resulted in jury venires with disproportionately fewer women.[FN91]

Instead of discriminatory intent, a party raising a fair cross-*15 section claim must prove a causal connection
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between the underrepresentation and the jury selection process.[FN92] The underrepresentation must be “due
to” [FN93] the operation of the selection system, not happenstance.[FN94] In Duren, the petitioner met that re-
quirement by “[h]is undisputed demonstration that a large discrepancy occurred not just occasionally but in
every weekly venire for a period of nearly a year.”[FN95] That showing, according to the Court, “manifestly in-
dicate[d] that the cause of the underrepresentation was systematic--that is, inherent in the particular jury-se-
lection process utilized.”[FN96] The Court, however, took its analysis further. It identified the stages of the jury
selection process at which discrepancies appeared and tied them to the opportunities for women to opt-out. Wo-
men could exercise the automatic exemption when they completed a juror questionnaire or when they sub-
sequently received a summons to appear.[FN97] At both stages, the number of women in the pool fell dramatic-
ally. [FN98] “The resulting disproportionate and consistent exclusion of women,” the Court concluded, “was
quite obviously due to the system by which juries were selected.”[FN99]

Despite the distinctions drawn in Duren, the lower courts continue to struggle with the distinction between
equal protection and fair cross-section claims. Some panels have explicitly injected discriminatory intent into a
fair cross-section prima facie case.[FN100] More commonly, the confusion is evident in the way*16 courts
handle the second and third Duren elements. To find the second element, unfair and unreasonable underrepres-
entation, some circuits require, explicitly or de facto, at least 10% absolute disparity.[FN101] This statistic
comes from Swain v. Alabama, an equal protection case, where the Supreme Court stated that underrepresenta-
tion by 10% or less did not raise an inference of purposeful discrimination.[FN102] Courts transpose the Swain
figure into fair cross-section cases.[FN103] Commentators have criticized the use of Swain's absolute disparity
test (the difference between the percentage of a group in the community and the percentage of that group in the
jury pool [FN104]) as a poor measure of significance.[FN105] Furthermore, the 10% figure forecloses fair
cross-section claims regarding exclusion of groups comprising a small part of the*17 population.[FN106] More
fundamentally, the transposition is unsound as a matter of doctrine. Statistics serve a different function in equal
protection claims: there, they are circumstantial evidence of discriminatory intent.[FN107] Indeed, as in Swain,
the statistics often are the only evidence of discriminatory intent. Where the statistical disparity is stark, the like-
lihood of it occurring by chance is sufficiently small to raise an inference of invidious intent.[FN108] Fair
cross-section claims, however, do not require proof of invidious intent.[FN109] Statistics, therefore, play a dif-
ferent role.[FN110] The disparity itself constitutes the constitutional violation if it results from the jury selec-
tion system.[FN111] A large and persistent disparity may raise the requisite causal inference.[FN112] There is,
however, no need for such a large disparity if there is other evidence tying the disparity to a particular feature of
the selection process. Indeed, in the employment discrimination context, the Supreme Court has refused to adopt
a rigid numerical threshold for disparate impact claims.[FN113] Many lower *18 courts fail to recognize this
distinction. Instead, by adopting the 10% absolute disparity threshold in Swain, they require a statistical showing
sufficient by itself to raise an inference that the disparity did not occur by chance, regardless of whether there is
other evidence of a causal connection.

The tendency to conflate equal protection and fair cross-section claims is also evident in the way lower
courts treat the third Duren element, systematic exclusion, as a fault rather than a causation element.[FN114] In
its earlier equal protection decisions, the Supreme Court often used the phrase “systematically excluded because
of race.” [FN115] “Because of race” was shorthand for discriminatory intent. In Duren, the Court continued to
use the term “systematic exclusion” but without “because of race.”[FN116] Nevertheless, the term “exclusion”
has suggested to lower courts an element of fault, if not deliberateness, on the part of jury officials.[FN117] As
a result, jury selection systems using a broad-based source of names and random selection have been virtually
immune from challenge, even if African-Americans were persistently underrepresented on venires.
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*19 The problem is evident in the multitude of challenges to jury selection systems that rely solely on voter
registration lists as the source of names. African-Americans tend to register to vote in numbers below their share
of the adult population.[FN118] Using voter registration lists as the sole source of jurors builds this dispropor-
tion into the jury selection system.[FN119] Nevertheless, most courts hold that the resultant underrepresentation
is not due to systematic exclusion.[FN120] They assert that persons who do not register to vote are not excluded
from jury service but rather exclude themselves. Systematic exclusion occurs only if African-Americans are dis-
couraged from registering to vote.[FN121] This line of reasoning reflects an equal protection paradigm. It over-
looks the disparate impact of using voter registration lists as the sole source of jury pools[FN122] and builds a
requirement of intentional discrimination, albeit in the voter registration system, into fair*20 cross-section
claims.[FN123]

Courts which insulate sole reliance on voter registration lists from Sixth Amendment challenge sometimes
cite the JSSA[FN124] as authority.[FN125] The JSSA established voter registration lists as the primary source
of juror names to replace subjective sources such as the “key man” system, where jury officials asked well-
connected individuals to compile lists of people they knew.[FN126] To be sure, Congress saw the use of voter
registration lists as a way to assure juror competence.[FN127] But it also recognized that voter registration lists
would have to be supplemented if they resulted in underrepresentation of a distinct group in jury pools[FN128]
and it so provided in the JSSA.[FN129] It is true that Congress observed that persons could avail themselves of
the opportunity to serve on a jury by registering to vote,[FN130] as at least one court noted in rejecting a fair
cross-section claim.[FN131] But the JSSA had two purposes: to assure litigants a representative source of juries
and to assure “all qualified citizens . . . the opportunity to be considered for jury service.”[FN132] The oppor-
tunity to register to vote is relevant to the second purpose. The Sixth Amendment, however, focuses on the first
purpose: a criminal defendant's entitlement to a jury drawn from a fair cross-section of the community.[FN133]
To fulfill that purpose, the Supreme Court put the*21 onus on judicial officers to find ways to include persons
who do not register to vote.

The same mistaken line of reasoning is evident in another aspect of jury selection that has drawn challenges:
failure to update addresses. The JSSA requires that a new master jury wheel be drawn at least every four
years. [FN134] In the interim, addresses usually are not updated unless a prospective juror informs the jury offi-
cials that he or she has moved. African-Americans, however, have a higher mobility rate than whites, a disparity
apparently associated with a higher rate of poverty and a lower rate of home ownership.[FN135] Therefore, the
failure to update addresses will disproportionately impact the rate at which African-Americans will receive jury
mailings. A prospective juror who does not receive a juror questionnaire or a summons to appear will not re-
spond, and failure to respond eliminates that person from the next step of the selection process. This was a par-
ticularly significant problem in post-Katrina venires in the Eastern District of Louisiana. In October and Novem-
ber 2005, six to eight weeks after the storm, the Clerk of Court's office mailed out 14,000 juror questionnaires.
[FN136] In addition, it mailed summonses to appear to qualified jurors during the fall and winter.[FN137] The
Clerk generally used pre-Katrina addresses for these mailings.[FN138] Even as lists of evacuee addresses be-
came*22 available,[FN139] the Clerk failed to incorporate them into the database. As a result, many question-
naires and summonses went to flooded, and therefore vacant, addresses.[FN140] To complicate matters, the
New Orleans post office was closed until late February 2006.[FN141] In March, it returned 3,500 undelivered
questionnaires and summonses to the Clerk's office on a single day.[FN142] Since African-Americans dispro-
portionately lived in flooded areas, they would have been disproportionately represented among the intended re-
cipients of those 3,500 undeliverables.[FN143] Nevertheless, the district court refused to order the Clerk to use
evacuee address lists. The problem was not the jury selection system, the court said, but rather evacuees who
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failed to file change-of-address cards with the post office.[FN144] “With citizenship comes responsibility,” the
court said.[FN145]

While this attitude may seem harsh, it stems from the same misunderstanding shared by other courts of the
nature of the right at issue. Under routine circumstances, courts deny fair*23 cross-section claims based on
failure to update addresses on the ground that addresses become stale due to “outside factors, such as demo-
graphic changes.”[FN146] The resultant underrepresentation, they say, is not due to the jury selection system it-
self. [FN147] This position is logically fallacious where the failure to update addresses results in substantial un-
derrepresentation. As in voter registration cases, however, courts read a “fault” or “blameworthiness” require-
ment into “systematic exclusion.” Just as people who do not register to vote are at “fault” for their exclusion
from jury service, so too are people who move and fail to inform jury officials of their new address. The jury se-
lection system is blameless because it complied with JSSA procedures and there was no intent to exclude.

This analysis fails to recognize that the fair cross-section guarantee is concerned with results, not fault or
blameworthiness. The guarantee entitles defendants to a jury drawn from a representative pool. Therefore,
courts cannot use jury selection methods that have been shown to persistently produce an unrepresentative pool.
[FN148] In this sense, a Duren claim*24 is a species of strict liability;[FN149] a jury selection method causing
substantial underrepresentation is invalid regardless of “fault,” unless the party defending the system shows that
it primarily promotes a significant government interest.[FN150] At the very least, the fair cross-section require-
ment imposes a duty on jury officials to adopt procedures to remedy underrepresentation. Just as the excuse “I
did not know any African-Americans” did not suffice to insulate jury selection procedures before Duren,
[FN151] so too is the refusal to change procedures that have been shown to result in underrepresentation consti-
tutionally inadequate today.

III. LESSONS FROM DISPARATE IMPACT DOCTRINE

Fair cross-section claims fail to remedy systematic underrepresentation of racial minorities on jury venires
because courts treat them as equal protection claims “lite.” Courts confuse, in the terminology of Professor Paul
Brest, the anti-discrimination principle with race-specific harm.[FN152] The anti-discrimination principle, em-
bodied in the Equal Protection Clause, prohibits classifications and decisions that treat people differently be-
cause of their race. It flows from a central tenet of classical liberalism: the belief that people are moral[FN153]
and political[FN154] equals.[FN155] A race-specific harm, by contrast, does not necessarily offend the anti-
discrimination principle. It occurs when a practice disproportionately impacts members of a racial group. The
practice, which may be facially race-neutral, is illegal only where the racially disparate impact offends a value
protected*25 by the Constitution or imposes a social cost prohibited by statute.[FN156] Brest posits the fair
cross-section guarantee as an example.[FN157] The value protected is the right to an impartial jury that can in-
terpose “the commonsense judgment of the community” against the government, both prosecutor and judge, so
as “to guard against the exercise of arbitrary power.”[FN158] But “[t]his prophylactic vehicle is not provided if
the jury pool is made up of only special segments of the populace or if large, distinctive groups are excluded
from the pool.” [FN159] Hence, a Sixth Amendment violation takes the form of the systematic exclusion of a
distinctive group. The group-based nature of the violation in both fair cross-section and equal protection cases
leads courts to conflate the claims.

History makes clear, however, that the Supreme Court was fully aware that it was not creating an equal pro-
tection claim in Taylor and Duren. In 1971, four years before Taylor, the Supreme Court recognized disparate
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impact claims under Title VII of the Civil Rights Act of 1964. In Griggs v. Duke Power Co., the Court held that
Title VII went beyond the anti-discrimination principle to remedy the depressed position of racial minorities in
the job market.[FN160] Congress intended Title VII not only to “achieve equality of employment opportunit-
ies,” the Court stated, but also to “remove barriers that have operated in the past to favor an identifiable group of
white employees over other employees.”[FN161] “Under the Act, practices, procedures, or tests neutral on their
face, and even neutral in terms of intent, cannot be maintained if they operate to ‘freeze’ the status quo of prior
discriminatory employment practices.”[FN162] One of the main practices challenged in Griggs was the use of
standardized*26 intelligence tests to qualify applicants for previously white departments.[FN163] The test dis-
proportionately excluded African-Americans from the jobs.[FN164] The Court observed that African-American
performance on such tests was depressed due to receipt of “inferior education in segregated schools,”[FN165]
and held that employers must compensate when fashioning job qualifications:

Congress has now provided that tests or criteria for employment or promotion may not provide equal-
ity of opportunity merely in the sense of the fabled offer of milk to the stork and the fox. On the contrary,
Congress has now required that the posture and condition of the job-seeker be taken into account. It has-
-to resort again to the fable--provided that the vessel in which the milk is proffered be one all seekers can
use.[FN166] Employment qualifications with a disparate impact were permissible only if the employer
could show business necessity. “[G]ood intent or absence of discriminatory intent does not redeem em-
ployment procedures or testing mechanisms that operate as ‘built-in headwinds' for minority groups and
are unrelated to measuring job capability.”[FN167]

Although Griggs cites the undesirability of freezing “prior discriminatory employment practices” as justific-
ation for prohibiting employment practices with a discriminatory impact,[FN168] *27 prior intentional discrim-
ination by the employer was not an element of a disparate impact claim.[FN169] To the contrary, by invalidat-
ing a practice whose disparate impact was due to a factor beyond the employer's control-inferior education-the
Court made clear that disparate impact claims went beyond a remedy for prior intentional discrimination.
[FN170]

Lower courts seized on Griggs to recognize disparate impact claims under the Equal Protection Clause,
[FN171] even as the Supreme Court, wrestling with the problem of how to determine a legislative body's intent,
waffled. [FN172] In 1976, the Supreme Court drew the line. In Washington v. Davis, the Court held that the
anti-discrimination principle embodied in the Fourteenth Amendment prohibited intentional discrimination only.
[FN173] In 1980, the year after it decided Duren, the Court extended the discriminatory intent requirement to
section 2 of the Voting Rights Act and the Fifteenth Amendment in City of Mobile v. Bolden.[FN174] Thus,
when the Court said in Duren that “systematic disproportion itself demonstrates an infringement of the defend-
ant's interest in a jury chosen from a fair community cross-section,” in contrast to equal protection claims requir-
ing proof of discriminatory purpose,[FN175] the Court must have been aware that it was following the Griggs
model.

Claiming the Griggs legacy could make two key differences in fair cross-section cases. First, it would shift
the paradigm within which courts evaluate the claim. The anti-discrimination principle is a negative right. The
Equal Protection Clause*28 prohibits intentional discrimination but does not assure equal outcomes. Hence,
judges thinking in equal protection terms look for wrongdoing. Confident that the jury selection process was in-
sulated from intentional discrimination and that court personnel acted in good faith, the judge will discount low
African-American representation as a social rather than legal problem. From a judge's perspective, an accusation
of a group-based violation of the Constitution seems like a charge of racism. Planting fair cross-section claims in
the Griggs paradigm would shift the perspective. The Griggs disparate impact model would place the focus on
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results: venires, like workforces, are supposed to be diverse. The issue would shift from whether court personnel
had done something wrong to whether the selection system produced the desired outcome. A pattern of undesir-
able results would raise concern about whether the problem was systematic.

Second, claiming the Griggs legacy would foreclose “blame the juror” excuses. Duke Power Company, the
employer in Griggs, could not avoid liability by blaming deficient educational achievement for the poor showing
of African-Americans on its standardized test. Rather, the Supreme Court held that the employer had to take “the
posture and condition” of prospective employees into account when fashioning job qualifications. Those quali-
fications that disproportionately excluded African-Americans prima facie violated Title VII. Similarly, in the
fair cross-section context, courts must take “the posture and condition” of prospective jurors into account when
fashioning a selection system. Selection systems that disproportionately exclude distinctive groups prima facie
violate the Sixth Amendment. Blaming people for not registering to vote does not insulate sole reliance on voter
registration lists as the source of jurors where African-American voter registration is low. Courts must consider
the disparate registration figures and supplement the source list accordingly. Blaming prospective jurors for not
reporting changes of address does not justify refusal to update addresses where African-Americans tend to move
more frequently than whites or, as with Katrina, were disproportionately forced to evacuate. Courts must devise
methods of contacting persons on the master jury wheel who change their residence.

It may well be that disparities in “the posture and condition” of members of distinctive groups can be traced
to a history of purposeful societal discrimination, as in Griggs. Certainly, that was the case with Katrina, as film
footage of the Superdome and*29 Convention Center in New Orleans made clear. Arguably, it is also the case
with depressed participation in the political system[FN176] and with residential transience. Indeed, a history of
societal discrimination may be what makes the group “distinctive.” But tracing disparities in a group's “posture
and condition” to historical discrimination is not necessary to a fair cross-section claim. The value protected by
the Sixth Amendment is not a prospective juror's right to an equal opportunity to serve; that right is protected
elsewhere.[FN177] The value protected by the Sixth Amendment is a criminal defendant's right not to be de-
prived of his liberty except by an impartial jury of his peers.[FN178] Hence, it does not matter why an aspect of
the jury selection process filters out the group. What matters is that the group is systematically filtered out. Un-
derstanding the fair cross-section guarantee as a disparate impact claim would make this clear.

IV. CONCLUSION

African-American representation on federal jury venires in New Orleans improved after the first six months
of post-Katrina trials so the challenges were suspended. The conflation of equal protection and fair cross-sec-
tion claims, however, remains a problem. This country has one of the highest incarceration rates in the world.
[FN179] A disproportionate number of those incarcerated are racial minorities, in particular, African-Americans.
[FN180] Convictions of African-American defendants by all-white juries drawn from venires with low African-
American representation*30 undermines the legitimacy of the criminal justice system in the eyes of those it in-
carcerates and their families.[FN181] It also stokes racial tensions.[FN182]

The fair cross-section right developed because the Equal Protection Clause could not adequately address
what the Court and society perceived as an injustice. For lower courts to view fair cross-section claims through
an equal protection lens sabotages the project the Court undertook from Smith v. Texas through Duren v. Mis-
souri. The Court can correct this error without fear of interfering with the political branches of government. It
should take the first opportunity to do so.
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[FNa1]. Attorney, Federal Public Defender's Office, Eastern District of Louisiana. I would like to thank Ann
Woolhandler for her thoughtful comments on an earlier draft of this article. Any errors or inadequacies, of
course, are solely my own. The views expressed in this article are those of the author only and not the Federal
Public Defender's Office.

[FN1]. Counties are called parishes in Louisiana.

[FN2]. U.S. Census Bureau, Census 2000 Summary File 1, GCT-P6: Race and Hispanic or Latino, United States
and Puerto Rico--Metropolitan Area, in Central City, Not in Central City, County, and (in selected states)
County Subdivision. See also Andrew A. Beveridge, Disparities in the Jury System of the Eastern District of
Louisiana, Pre- and Post-Katrina fig.3 (June 21, 2006), filed as Exhibit 2(a) to Motion to Quash Jury Venire and
to Stay Proceedings and Incorporated Memoranda, United States v. Caldwell, Crim. Action No. 06-023 (E.D.
La. July 5, 2006) (on file with the Loyola Law Review) [hereinafter Beveridge, Disparities].

[FN3]. Beveridge, Disparities, supra note 2, at fig.2.

[FN4]. Id. at tbl. 1.

[FN5]. Andrew A. Beveridge, Disparities in the Jury System of the Eastern District of Louisiana, Pre-and Post-
Katrina - Supplement 2, at tbl. 4 (June 27, 2006), filed as Exhibit 2(c) to Motion to Quash Jury Venire and to
Stay Proceedings and Incorporated Memorandum, United States v. Caldwell, Crim. Action No. 06-023 (E.D. La.
July 5, 2006) (on file with the Loyola Law Review) [hereinafter Beveridge, Disparities Supp. 2]. Since June
2006, the representation of African-Americans on criminal venires has improved to pre-Katrina levels. Notably,
pre-Katrina levels approached substantial underrepresentation under the prevailing statistical test. See
Beveridge, Disparities, supra note 2, at tbl. 4 (providing comparative and absolute disparity percentages in the
Eastern District's available masters and qualified wheels). Katrina pushed the numbers over the edge.

[FN6]. Transcript of Hearing on Motion to Quash Jury Venire at 30-42, United States v. Caldwell, Crim. Action
No. 06-23 (E.D. La. July 6, 2006) (on file with the Loyola Law Review);United States v. Dixon, Crim. Action
No. 05-209, 2006 WL 278258 (E.D. La. Feb. 3, 2006); on denial of partial reconsideration,2006 WL 380816
(Feb. 14, 2006); United States v. Jones, Crim. Action No. 05-231, 2006 WL 278248 (E.D. La. Feb. 3, 2006); Or-
der and Reasons at 3-4, United States v. Spencer, Crim. Action No. 04-162 (E.D. La. Jan. 27, 2006) (on file with
the Loyola Law Review). See alsoUnited States v. Hardy, Crim. Action No. 94-381, 2006 WL 1663813 (E.D.
La. May 3, 2006); United States v. Haynes, Crim. Action No. 05-308, 2006 WL 1236059 (E.D. La. May 3,
2006).

[FN7]. Dixon, 2006 WL 278258, at *5;Order and Reasons, Spencer, supra note 6, at 3-4.

[FN8]. See Transcript of Discovery Hearing at 14-19, United States v. Torres, Crim. Action No. 06-018 (E.D.
La. May 18, 2006) (describing the methods used by the Jury Administrator to determine if an individual was
only temporarily relocated and, if so, re-introduce that individual to the qualified wheel) (on file with the Loyola
Law Review); Motion to Quash Jury Venire and to Stay Proceedings at 5, United States v. Caldwell, Crim. Ac-
tion No. 06-023 (E.D. La. July 5, 2006) (on file with the Loyola Law Review).

[FN9]. We defined the post-Katrina “community” to include those who had returned plus those who intended to
return. E.g., Motion to Quash Jury Venire, Caldwell, supra note 7, at 5. At the time of these motions, no one was
removed from the voter registration lists unless the registrar was informed that they had registered elsewhere.
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Transcript of Hearing on Motion to Quash Jury Venire and to Stay Proceedings at 5, United States v. Dixon,
Crim. Action No. 05-209 (E.D. La. Jan. 31, 2006)) (on file with the Loyola Law Review).

[FN10]. U.S. Census Bureau, Census 2000 Summary File 1, P3 Race.

[FN11]. Peters v. Kiff, 407 U.S. 493, 499-500 (1972).

[FN12]. 401 U.S. 424 (1971).

[FN13]. SeeStrauder v. West Virginia, 100 U.S. 303, 310 (1879)(holding that a West Virginia statute that dis-
criminated against placement of African-Americans on juries violated the Equal Protection Clause of the Four-
teenth Amendment);Virginia v. Rives, 100 U.S. 313, 319-20 (1879)(evaluating defendants' petition for removal
to federal court in light of their allegations that state law violated the Equal Protection Clause);Neal v.
Delaware, 103 U.S. 370 (1880)(finding a denial of equal protection where no African-American had ever been
called for jury service). See alsoPeters v. Kiff, 407 U.S. 493, 500 n.9 (1972)(explaining origin of the fair cross-
section guarantee).

[FN14]. Strauder, 100 U.S. at 308; Rives, 100 U.S. at 322-23. Indeed, Strauder involved a state statute expressly
limiting jury service to whites.100 U.S. at 305.

[FN15]. Rives, 100 U.S. at 323. This limitation has persisted. See, e.g.,Akins v. Texas, 325 U.S. 398, 403
(1945) (stating that criminal defendants “are not entitled to demand representatives of their racial inheritance
upon juries before whom they are tried”).

[FN16]. See, e.g., Paul Brest,Foreword: In Defense of the Antidiscrimination Principle, 90 Harv. L. Rev. 1,
28-29 (1976)(explaining the difficulty of proving a discriminatory motivation behind school board decisions);
Alfred W. Blumrosen, Strangers in Paradise: Griggs v. Duke Power Co. and the Concept of Employment Dis-
crimination, 71 Mich. L. Rev. 59, 67-68 (1973) (describing how state civil rights agencies floundered before
Title VII “in the search for circumstantial evidence that would reveal the employer's state of mind”).

[FN17]. Strauder, 100 U.S. at 306;Ex ParteVirginia, 100 U.S. 339, 344-45 (1879).

[FN18]. Hernandez v. Texas, 347 U.S. 475, 480 (1954)(citing Norris v. Alabama, 294 U.S. 587, 591 (1935)as
source for “the pattern of proof ... sometimes called the ‘rule of exclusion”’). See alsoUnited States v. Test, 550
F.2d 577, 586 (10th Cir. 1976)(referencing “rule of exclusion cases,” where complete or token representation
was “sufficient to raise an inference of discrimination”).

[FN19]. Coleman v. Alabama, 389 U.S. 22, 22-23 (1967); Patton v. Mississippi, 332 U.S. 463, 466-69 (1948);
Pierre v. Louisiana, 306 U.S. 354, 359 (1939); Hale v. Kentucky, 303 U.S. 613 (1938); Norris, 294 U.S. at 591;
Neal v. Delaware, 103 U.S. 370, 397 (1880).

[FN20]. Hill v. Texas, 316 U.S. 400, 405 (1942); Norris, 294 U.S. at 599; Neal, 103 U.S. at 397.

[FN21]. Jones v. Georgia, 389 U.S. 24 (1967); Whitus v. Georgia, 385 U.S. 545, 550, 552 (1967); Arnold v.
North Carolina, 376 U.S. 773, 774 (1964); Eubanks v. Louisiana, 356 U.S. 584, 586-87 (1958); Reece v Geor-
gia, 350 U.S. 85, 87-88 (1955); Hernandez, 347 U.S. at 480-82; Hill, 316 U.S. at 403-404; Smith v. Texas, 311
U.S. 128, 128-29 (1940); Pierre, 306 U.S. at 359.
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[FN22]. Eubanks, 356 U.S. at 587; Hernandez, 347 U.S. at 482; Hill, 316 U.S. at 404; Smith, 311 U.S. at 131.

[FN23]. Norris, 294 U.S. at 598.

[FN24]. E.g.,Eubanks, 356 U.S. 584; Reece, 350 U.S. 85; Avery v. Georgia, 345 U.S. 559, 559-61 (1953); Cas-
sell v. Texas, 339 U.S. 282, 284-85 (1950)(plurality); Patton v. Mississippi, 332 U.S. 463 (1947); Hill, 316 U.S.
400; Smith, 311 U.S. 128; Pierre, 306 U.S. 354; Hale, 303 U.S. 613; Norris, 294 U.S. 587.

[FN25]. Fay v. New York, 332 U.S. 261, 266-68 (1947); id. at 298(Murphy, J., dissenting).

[FN26]. Fay, 332 U.S. at 298(Murphy, J., dissenting).

[FN27]. See James Oldham, TheHistory of the Special (Struck) Jury in the United States and Its Relation to
Voir Dire Practices, the Reasonable Cross-Section Requirement, and Peremptory Challenges, 6 Wm. & Mary
Bill Rts. J. 623, 628-48 (1998)(giving an account of practices in other states).

[FN28]. See, e.g.,Fay, 332 U.S. at 299-300(Murphy, J., dissenting) (finding that jury officials have evolved a
“standard ... of an economic or social nature” to exclude persons);Glasser v. United States, 315 U.S. 60, 86
(1942) (stating that officials charged with choosing jurors “must not allow the desire for competent jurors to
lead them into selections that do not comport with the concept of the jury as a cross-section of the community”);
Jeffrey Abramson, We, the Jury: The Jury System and the Ideal of Democracy 99-100 (2000) (arguing that elite
juries “provided convenient cover for systematic exclusion of certain people, African-Americans in particular”);
Darryl K. Brown, TheMeans and Ends of Representative Juries, 1 Va. J. Soc. Pol'y & L. 445, 449 (1994)
(noting that the foundation for the representative jury is the idea that a “jury is more likely to fit contemporary
notions of neutrality if it is made up of representatives of all segments and groups of the community, thereby
creating a body that can reflect ‘the commonsense judgment of a group of laymen”’); William V. Luneburg &
Mark A. Nordenberg,Specially Qualified Juries and Expert Non-Jury Tribunals: Alternatives for Coping with
the Complexities of Modern Civil Litigation, 67 Va. L. Rev. 887, 905 (1981)(noting the perception of special
juries as “elitist”); Note, Blue Ribbon Juries, 47 Colum. L. Rev. 463, 468 (1947) (stating that the New York Ju-
dicial Council called for the abolition of special juries starting in 1937).

[FN29]. Blue Ribbon Juries, supra note 28, at 468 (noting the New York Judicial Council's contention that a
blue ribbon jury is “used as a convicting jury”).

[FN30]. 332 U.S. 261, 295 (1947).

[FN31]. Luneburg & Nordenberg, supra note 28, at 909.

[FN32]. Knox Committee Report 13 (1943), quoted in U.S. Judicial Conference Comm. on the Operation of Jury
Sys., TheJury System in the Federal Courts, 26 F.R.D. 409, 425 (1960).

[FN33]. SeeRabinowitz v. United States, 366 F.2d 34, 46 (5th Cir. 1966)(en banc) (describing testimony of
commissioners charged with selecting jurors for pool).

[FN34]. Id. at 45.

[FN35]. Id. at 46.
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[FN36]. Id. at 46-47.

[FN37]. Rabinowitz, 366 F.2d at 48-50.

[FN38]. Id. at 51.

[FN39]. See, e.g.,id. at 40-43(reproducing testimony from court officials on the methods used to update jury
lists in the Middle District of Georgia). See also Luneburg & Nordenberg, supra note 28, at 910-11 (“There is, in
fact, some indication that jury commissioners governed by the 1948 and 1957 Acts felt compelled to ‘improve
the quality’ of their juries by imposing requirements beyond the statutory minimum.”).

[FN40]. 28 U.S.C. § 1865 (2000). Jury officials “shall deem any person qualified” unless she fails to satisfy any
of five enumerated criteria: (1) she is not a citizen, at least eighteen years old, who has lived in the judicial dis-
trict for one year; (2) she cannot read and write English sufficiently to fill out the juror questionnaire; (3) she
cannot speak English; (4) she is incapable of serving due to mental or physical infirmity; or (5) she is charged
with or has been convicted of a felony and her civil rights have not been restored.28 U.S.C. § 1865(b).

[FN41]. Pub. L. No. 90-274, 82 Stat. 53 (codified at28 U.S.C. §§ 1861-1874 (2000)).

[FN42]. 28 U.S.C. § 1863(b)(2) (2000). Voter registration lists are to be supplemented with other lists as neces-
sary to obtain a fair cross-section. Id.

[FN43]. 28 U.S.C. § 1863(b). Generally, the JSSA requires each judicial district to formulate a jury plan that
provides for the random drawing of a master jury wheel from the source list at least once every four years.28
U.S.C. § 1863(b)(4). Periodically the clerk draws names from the master wheel, again at random, and mails jur-
or qualification forms to the persons selected.28 U.S.C. § 1864 (2000). The clerk reviews the forms that are
completed and returned and eliminates those persons who do not satisfy the statutory qualifications. Everyone
else is placed on the qualified jury wheel.28 U.S.C. §§ 1865, 1866 (2000). As needed, the clerk randomly draws
persons from the qualified wheel to be summoned for service.28 U.S.C. § 1866.

[FN44]. 28 U.S.C. § 1863.

[FN45]. Peremptory challenges remain an obstacle to diverse juries today. Equal protection guarantees have
proven difficult to enforce, and the Supreme Court refused to apply the fair cross-section requirement to per-
emptory challenges inHolland v. Illinois, 493 U.S. 474 (1990).

[FN46]. Duncan v. Louisiana, 391 U.S. 145 (1968).

[FN47]. Andrew D. Leipold,Constitutionalizing Jury Selection In Criminal Cases: A Critical Evaluation, 86
Geo. L. J. 945, 957 (1998).

[FN48]. Fay, 332 U.S. at 277(finding that underrepresentation of manual laborers resulted from the application
of “legitimate standards of disqualification”);Thiel v. Southern Pacific Co., 328 U.S. 217, 222 (1946)(jury offi-
cials explaining that they excluded day laborers because they could not afford to miss work);Glasser v. United
States, 315 U.S. 60, 86 (1942)(noting that motives behind tendencies to select elite jury panels “may be of the
best”);Rabinowitz, 366 F.2d at 41(jury commissioner expressing goal of “outstanding blue ribbon jury list”).

[FN49]. Hernandez v. Texas, 347 U.S. 475, 478 (1954).
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